
rN IEE I'NTTED SIATES COI'RT OF IPPEAL
FOR TEE DISTRICT OF COLT'UBII CIRCUIT

NO. 91-1118

UAfttE PUBIJIC SERVICB COIIPAN':[,
PE:ETTTOIIER

\7.

FEDERAIT ENERGY RECUL,AAORY COIIIIiISSION,
RESPC'ITDEII'f

ON PETTTION tr'OR REVIET OT ORDERA Otr TEE
FEDERAL ENERGY REGULIAORY COUIiIISSION

BRfEF FOR RESPONDEIII TEDERAIT EITERGL REGULATORY COUI{I88ION

STATEUETTT O.r TEE T88UES

1. Whether the Federal Energy Regulatory Conmission

(Commission) reasonably found that a proposed rate of a regulated

utility srould not produce excessive revenues where the rolled-in
nethod of pricing employed hras consistent with longstanding

Commission ratemaking policy and preeedent, and where the

Commissionrs review of the rate forurula took into account the

non-firm character of the customerrs transuission serivice and all
other relevant rnatters.

2. Whether the Commission reasonably concluded that the

proposed rate to a particular customer was not unduly

dj.scri-minatory where it reflected the fact that this customer,

unlike similarly situated customers, had not become a member of

the New England Power PooI (NEPOOL).
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3. Whether in the ci.rcumstances of this case the Commission

correctly dete3mined that the filing of the proposed rate was not

prohibited under the lrlobile-Sierra doctrine'

4. Whether the Commission acted within its lawful authority

in declining to hold an evidentiary hearing to inquire into

factual issues that rlere not, in the Cornrnissionrs view, material

to the outcome.

STATEI.IEITT OF AEE CASE

In this case, Maine Public senrice company (MPSC), a

privately owned electric utility, challenges orders of the

Commission accepting for filing an unexecuted transmission

serrriee agreement groverning the rate for Central Maine Power

Companyrs (CI'{P) transmission serrrice to }!PSC. These orders are:

(1) Central Maine Power co., order Noting Interrrentions,

Rejecting Rates, Accepting For Filing And Suspending Rates,

Denying Waiver And Directing The Filing Of Briefs, Docket No'

ER9O-539-OOO issued December 28, 1990 (53 FERC t 61,455); (2)

Central Maine Power Co., Order Denying Requests For Rehearing And

Request For A Stay, Docket No. ER!O-539-0O1, issued February 28'

1991 (54 FERC { 61,206). l{PSCrs claims are that the rulings of

the Commisslon erroneously establish excessive and discrininatory

rates.
SITATEI,IE!f,I OF ITEE TACTS

A. Backqround: The undlerlving .lrallsBlssioa AoreeEeDt

]'.InLg73,cI.{Pproposedtoconstructa60ornegawatt
electric Aenerating unit at its plant site in Yarrrouth, Maine'
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and invited joint ownership participation therein by other
utilities in the New England area. fn an ensuing rOffer of
Participation, rr CMP informed potential participants that no

offeree would be entitled to an orrnership interest in the Unit
until it had become a member of the New Engrand power pool

("NEPOO1,"1 (R. 690, J.A. 235). L/ On November 1, L924, CMp and

nine eLectric utilities, including IrtPSC, entered into an

agreement (ownership agreement) for the joint ownership,

construction, and operation (but not transmission) of vrilliam
Wyman Unit No. 4 (rtWyman 4") (R. 513-g5, J.A. 158-230) .

Contemporaneously with the execution of this agreement, the

same utilities executed a separate rrWyman 4 Transmission

Agreementrr intended to govern, inter alia, the rates for
transmission from Yarmouth of their Wyman 4 polrer entitlenents
(R. 523-542, J.A. 69-88) . Section 3 (c) of the Wyman 4

Transmission Agreement provided that charges to owners for ItlrrfFr

delj-veries !/ shal1 be in accordance with the NEPOOL agreement,

The NEPOOL agreement was entered into in 1921 and approved
by the Cornmission (then the Federal poser Comrnission) in
L976. ft provides for joint planning, central dispatch and
coordinated operation of its participantsr generation and
transmission facilities. See crenerallv, New Enqland power
PooI Aoreement (NEPOOL) , 56 FPC 1562 (192G), rehrg denied,
56 FPC 2862 (1976), pet. for revien denied, Municipalities
of Groton v. FPC, 587 F.2d L296 (D.C. Cir. 19?B).

The Wynan 4 Transnission Agreement ras filed with the FpC asrfFPC Rate Schedule 60.rt Section L.Z of that agreement
defines xPTFtt as rrpool transmission facilities as defined in
the NEPOOL Agreement" (R. 523, J.A. G9) . In turn, Section
13 of the NEPOOL Agreement defines trEIfFr as transmission
lines and related facilities rated at E9 kilovolt (kv) or
above that contribute to the pool-wide interconnected

U

u

?,:

(continued. . . )
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:

while Section 3 (d) provided that, if no NEPOOL agreement is in

effect, charges for transmission over CMPrs facilities shall be

trin accordance with the provisions of Clt[Pf s applicable rate from

time-to-timer' (R. 525, J.A. 7L).

2. Construction of the Wlman 4 unit was comPleted in L978.

By then, al} joint owners except UPSC had become members of

NEPooL and, pursuant to Section 3 (c) of the Transmission

Agreement, charges for deliveries of their Wlznan 4 entitlements

were determined by the NEPOOL agreenent. UPSC, oD the other

hand, informed CMP in April L978 that it wished to delay becoming

a NEPooL member until october 31, 1980 (R. 694 ' J.A. 239) . It

then reguested and obtained from all other wyman 4 joint owners a

temporary waiver of the requirement of NEPOOL membership.

fd. 3/ By doing so, I{PSC became the sole joint owner of Wyman

4 whose transmission rates would not be detemined by the NEPOOL

agreement -- at least until October 1980. U

U (.. . continued)
system, that provide paralle1 capability to the
interconnected system, or provide a principal transmission
link between a member and an interconnected system. See
Pub1ic Se::rrice Co. of New Hanpshire, 49 FERC I 611030 at p.
61 , 1L4 n.2 ( L984 ) .

3/ The NEPOOL membership requirement (expressly set out in the
Offer of Participation) apparently sutltrived the execution of
the Wyman 4 ownership agreement, even though that agreement
superseded the Offer and did not contain the NEPOOL
requirement (R. 694, J.A. 239) .

!./ See Sections 3 (c) and 3 (d) of the l{1man 4 Transmission
Agreement (R. 5?1, J.A. 71-l .
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3. Shortly before Wynran 4 became operational, an Assistant

to CMPrs President transmitted a letter to MPSC dated September

27, L978, which stated in its entirety:

Central Maine Power Company will wheel
on its 345 I$/ facilities your entitlement in
W. F. Wlman *l at CIIP's FERC Rate Schedule

. No. 54.

This rate schedule provides for wheeling
serrzices at the rate of 3Q per Kt{ per mile
per year. The nileage from the Buxton
switchyard to the Maine Yankee 345 KV
switchyard which will be involved is 56.22
miIes. Based on that the annual rate per I${
for your entitlement will be $l'-5866-

Enclosed for your information is a copy
of Rate Schedule No. 54. If you have any
guestj.ons, please let me know (R. 550, J.A-
e5). v

Wyman 4 became commercially operatj,onal on December L, L978;

at that time it appeared as though transnission of MPSCTS WYman 4

entitlement at a non-NEPOOL rate would last only until Oetober

31, L980. However, on Octobet 29, 1980, the day before that

deadline, 1IPSC officers met with a CIIP official to explain that

CMP had previously tendered Rate Schedule 54 to the
Connrissiln (then Lfre feaeral Power Conmission) for filing in
June Lg76 and it was accepted for filing on October 22, L976
(R. 543). In a cover letter that accompanied this filing,
CMP explained that it would truse this rate schedule for
transmission of power over the subject 345 kv lines for
transmission setrrices not covered by the INEPOOL]
A.rreement,t (R. 544-45, J.A. 9O-91) (ernphasis added). While
idenEffying seventeen utilities that would receive serrrice
under Rate Schedule No. 54, the cover letter also
specifically stated: rtother utilities may choose to use
tnis rate but are presently unknown to [cl{P. ] " (R. 545) . In
addition, that rate schedule itself explicitly stated that
CMP reserved the right to amend the foregoi,ng rate in the
event that circumstanees should arise that make such
amendment necessary or desirable (R. 548, J-A- 94) -
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the economic disadvantages to MPSC of joining NEPOOL still

outhreighed the benefits, and therefore, ItIPsc would still refrain

from becoming a NEPooL member for the tirne being fl (R. 695,

J.A. Z4O). As a result, }[PSC continued to receive transmission

service of its Wyman 4 power at the same rate specified in FERC

Rate Schedule No. 54, this arrangement continued until a new rate

schedule was filed in the proeeeding below.

B. CUPrs FLlinq Of fbe Rate Schedul€ At Issue Eera
And IrlPSCts Respoase Thereto

L. on August 6, 1990, C!{P filed with the Commission an

unexecuted transmission se:rrice .gt""r"rrt proposing to increase

the rate for transmission of HPSCTs Wynan 4 entitlenent to $15.02

per k{m L/yr (FERC Docket No. ER90-53O-OOO) . U CMP explained

that because there appeared to be no prosPect that I'{PSC would

ever join NEPOOL and thereby becorne entitled to NEPOOL

transmission rates, it was proposi.ng a rolled-in fotm of

transmission rate g,/ that it characteri-zed as rrcompensatory. rl

According to ClltP, MPSC indicated in 1980 that it wished to
defer becoming a NEPOOL menber until L9A2. In L982, II{PSC

again indicatid that it would again defer a decision on
joining NEPooL (R. 492, J.A. 39).

In a cover letter accompanying this filing, CITIP explained
that MPSC previously had been receiving this serrrice at the
rrate set forth in Rate Schedule No. 54n (R. 491). CII{P

added that Rate Schedule No. 54 was intended to selrre only
aS an ftinterimrt rate and, by its own te3ms, the schedule was
frsubject to being superseded by the NEPooL agreement-rl

As this Court has recognized, under a rolled-in nethod of
pricing,

a utility deternrines its transmission costs
per unit of electricity by dividingr the total

(eontinued. . . )
:-n

s./

u

s./
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CMP also explained that this rate was the same as had been

offered to other transmission customers receiving comparable

service under rate schedules already on file with the Commission

(R. 565, J.A. LOg). y Finally, CltP represented that it would

trcancel Rate Schedule No. 54rr when the current rate filing became

effective (R. 492, J.A. 39).

2. on AugrusB 24, 1990, IIIPSC filed pleadings urging that

CMPrs rate filing be rejected. (R. 563t J.A. 105). Asserting

that the September 27, Lg78 letter from CMP to it and filed trith

the Commission constituted a fixed-rate contract, MPSC argued

that the Commission should reject the rate filing as in violation

of the Mobile-Sierra doctrine (R. 57L, J.A. 114). L9/ !{PSC

B./ (.. . continued)
annual costs of constructing and maintaining
its entire transmission network by the load,
or the amount of power on the network, dt
certain peak periods.

Fort Pierce Utilities Authority v. FERC, 73O F.2d '778, 782
aD.C. Cir. 1984). This definition describes the rolled-in
method for pricing ttfirmtr transmission serrrice, -L9*,
highest priority senrice that is not interruptible. As
explained at pp. 13 and 30, i!!.fE!I, the rolled-in rate for
non-fitm, transnission senrice (lower priority,
interruptible) r 3S is involved here, is computed somewhat
differently, i.e., by using system capabilitv, not peak
loads as the divisor in the equation.

2/ As the Cornnission later found, the proposed rate change
would increase CMPrs revenues by $276,L98 annually (R. L47,
J.A. 5).

U/ United Gas Pipe Line Co. v. t{obile Gas Service Corp., 350
U.s. 332 (1956); FPC v. Sierra Pacific Power Co-, 350 U.9.
348 (1,956i (siirra). These cases stand for the proposition
that, where utilities have contractually cornmitted
theurselves to a fixed rate, unilateral rate filings
purporting to change the rate are a nullity unless the

(continued. . . )
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also argued that, apart from violating the Mobile-Sierra

doctrine, the proposed rate increase should be found to be

excessive and unduly discrininatory in violation of Section

205(e) of the Federal Power Act (fPA), 15 U.S.C. S 824d(e).

In support, II{PSC argued that ClrIPrs 1989 cost study,

submitted in support of the proposed rate, overstated costs

properly assignable to transmission (R. 7L7 , J.A. 2621. In

addition, MpSC claimed that CMPrs pricing method which rolled-in

the costs of all of the high and low voltage transmission

facilities on its network was objectionable because: (1) senrice

to MPSC was rrpath-specifictt , &-r it utilized only a 56-nile

path of 345 kv transmission facilities north frorn C![Prs Buxton

switchyard and relied only on high voltage }ines; and (21 I{PSC

receives its Wyma-n 4 entitlement by trdisplacementtr from Canadian

L9/ (...continued)
contract reselrres the right to make rate changesr oE unless
an increase in the rate is required in order to selrre the
public interest. In this context, the npublic interestrl
sfrowing essentially requires the utility filing a new rate
to prove that the old, fixed rate is rrso low as to adversely
affect the public interest -- as where it night-impair the
financial alifity of the public utility to continue its
serrrice, cast upon other consumers an excessive burden, ot
be unduly discri-qrinatory." Sierra, 35o U-S. at 355.
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claimed it should

rd. L2/

582-83, J.A.

be charged an
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L25) . LL/ On these bases, !{PSC

incremental rate.

L2/ In order to receive its Wlman 4 power entitlenent, MPSC, a
northern Maine utility bordering Canada, has to arrange for
wheeling senrices not only from CMP but also from two other
intenrening transmission systems north of CMP. However,
because of a prevalent southbound flow over the lIaine
utilitiest transmission systems (from the Canadian border to
l{aine I s southern border) , and because of I{PSC t s proxinity to
Canadian power sources, ![PSC, BS a matter of electric power
physics, Edy actually draw the eguivalent of its Wlman 4
entitlement from the passing flows out of Canada. fn
effect, MPSCTs receipt of this Canadian pohrer may rrdisplacett
its need for the power actually emanating from wlman 4.
Power transmitted from l{1man initially flows around CMPrs
system, and then nay ultinately flow to states south of
Maine and beeome a substitute for the power I,IPSC d.rew from
the Canadian power flow upstream.

Although the interrrening systems must stand ready to wheel
MPSCTs power northward, as required in HPSCTs transmission
contracts with them, this displacenent may have the net
effect of eliurinating the use the two intenrening
transmission systems north of CMPrs system for wheeling of
MPSCts Wyman 4 entitlenent. However, because Wlman 4 is
located within CMPts transnission system, even a
displacement cannot eliminate MPSCTs need to physically
utilize that system. As explained at p. 28, iI].&, because
an integrated transmission system functions like a
reservoir, the specific path flows within the CIIIP system of
UPSCTs Wlman 4 entitlement cannot be isolated and
identified.

E/ As the Commission obserrred in its order on rehearing, ltPsc

uses the phrase I incremental form of
transmission ratet to refer to a rate based
on the cost of only certain [CI{P]
transmission facilities, as opposed to a
rolled-in rate based on the cost of all of
ICMP's] transmission facilities. IMPSC]
argues that this incremental form of
transmission rate should include the cost of
only those path-specific facilities used to

(continued. . . )
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In support of its undue discrimination cIaim, II{PSC pointed.

out that all of the joint olrners were paying the NEPOOL rate of

$s.OS per kw mi/yr. while UPSC would be charged $15.02 under the

proposed rate. MPSC asserted further that it would actually cost

CMP less to serve MPSC than to transnit the other ownersr Wyman 4

entitlements because of the alleged rrpath-specifictt and

Itdisplacementtr nature (discussed above) of MPSC I s senrice

(R. 7t6, J.A. 26L) .

c. The Commissionts orders lccepting trhe Rate Scbedule
Filinq And Denving Rehearincr

L. On December 28, L990, the Conmission issued an order

denying MPSC's motion to reject the rate filing and accepting

the $L5.02 rate for filing (R. 156, J.A. 14). The Commission

rejected MPSCTs claim that the rate filing was prohibited under

the Mobile-sierra doctrine because the 1978 letter constituted a

fixed pri-ce agreement. Rather, the Conmission found that the

letter in guestion merely informed IIPSC that: (1) the service

for the tirne being would be provided under Rate Schedule No. 54i

and (2') that the rate in effect under that schedule was $.Og per

P<w/mi/yr. or $f.oa for the 56 niles of transmission lines north

of the Buxton switchyard. Ig. In the Cornmission's view, this

rate filing did not amount to a contract, much less a fixed pri-ce

contract. 53 FERC ! 6L,465 at p. 62,646 (L990).

L2/ (...continued)
provide its serrrice or specified by its
contract.

54 FERC at .p. 61, 510 .
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Next, the Cornrtisslon considered UPSCts arguments that the

proposed rate hlas excessive based on overstated cost figures and

the rolled-in method of pricing. E/ Initially, the

Commission accepted all of MPSCTs proposed cost adjustnents,

exeept its objection to the rolled-in pricing method (R. L57,

J.A. 15). However, even having recalculated the cost data with

the adjustments proposed by IrlPSC, the Cornmission concluded that
under its prelirninary review of the S15.02 rate Ieve}, that rate

sti1l would not produce excessive revenues. Id. Finding no

infirmity in CMP's inclusion of all of its transmission-related

costs in the $L5.02 rate, the Commission approved CUPrs rolI-in
of transmission investment as consistent with the Cornnrissibn t s

longstanding policy and practice (R. L5'7, J.A. 15).

The Commission also rejected II{PSCrs undue discrimination
claim growing out of the disparity between the rate proposed for
l,tPSC and the lower rate eharged aJ.I other Wlnuan 4 owners. The

Commission found that the difference in rates was justified on

the ground that all other Wlnoan 4 joint orrners had joined NEPOOL,

while MPSC elected not to do so:

Participation in NEPOOL carries with it many
obligations and benefits and [I-{PSC]
determined that it is in its best interest
not to join. Having made that decision
[{PSC] can lay no claim to NEPOOL benefits.

(R. L56-57, J.A. 14-15). Furthermore, because the Cornmission

found that lltPSC had raised no material issues of fact with

E-/ These alleged cost overstatements are specifically detailed
in the Commissionrs order. See R. L54, J.A. L2. See also
n. 21, , inf ra . 

i,l
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respect to CMPrs rolled-in pricing, it denied UPSCTs reguest fo.t

an evidentiary hearing on this issue.

2.a. On January 28, LggL, MPSC filed a petition for

rehearing of the Commissionrs Decernbet 28 order (R. 764,

J.A. 265). In this petition, MPSC repeated its clains that the

1978 cMp letter to it constituted a fixed-rate contract, and that

the npath-specificrr and rrdisplacementtt nature of its transrnission

service should preclude CilP from using the rolted-in pricing

method (R. 78O, 784, J.A. 28L, 285). U./ In addition, MPSC

contended that the Commission overlooked the rrsubordinate and

inferior|lnatureofCMPlsnon-fitmservicetoMPSc

CMprs service to its native load customers which, MPSC claimed,

warranted a lower rate for MPSC (R. 776, J.A. 277) - I'IPSC

reiterated its argument that the disparity between the rate

charged for transmission of its Wyoan 4 entitlement and that

charged for the other wyrnan 4 owners made It{PSc I s rate unduly

discriminatory (R. 769, J.A. 27O) . Fina1ly, ds further evidence

of undue discrimination, II{PSC pointed to joint, discounted

transmission rates that CMP had offered to other parties under

other agreements, but not here (R. 772, J.A. 273) -

b. By order dated February 28, 199L, the Commission denied

MPSC's rehearing request (R. 39'7, J.A. 19). At the outset, the

Commission agreed with I.IPSC that the setrrice to it under the rate

filing was non-firm, and also agreed with UPSCTs contention that

L!./ MPSC also repeated its clairn that its senrice only uses
ClltP's high volt,age lines (R. 785, J.A. 285').
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non-fim transmission serrrice warrants a lower rate than firm
transmission senrice (R. 4Lo, J.A. 32,). The commission then
calculated CMP|s rate using an established rate formula that
effectivery excruded the cost of transmission reserves
(assi-gnable only to firm customers) from the rates of non-firm
customers. !E/ After applying the revised formula, it stilr
found that the proposed rate fell within the just and reasonable
range and would not produce excessive revenues.

The commission arso rejected Mpscrs renewed undue

discrimination claim. rn the commissiop's view, the rate
disparity tas an eventuality that resulted from the bargain
freely struck by MpSC.. Because the Wyman 4 Transmission
Agreement, to which Mpsc was a knowing party, specificarly
contemplated different rates for members of NEPooL as opposed to
nonmembers, CMP was authorized to establish a different rate for
nonmembers such as MpSC (R. 406-07, J.A. 2B-Zg).

As the Commission pointed out, there are certain obligations
that all of the other Wyrnan 4 olrners have incurred as a result of
joining NEPooL that nonmembers rike Ir{psc may avoid. These

incruded: (1) costs involved in keeping in reserrre a specified
amount of generating capacity (or incurringr deficiency charges);
(2) the obligation to schedule maintenance of generating

facilities in coordination with other NEpooL; and (3) the

L5/ The commission relied on the non-firm transmission rateformula established in New Engrand power co. (NEpco),
opinion No- 33s, 49 FERC r er,rzg at pp. er,sd4-55 i19g9),rehrq denied, opinion No. 335-A, 50 rtnc 1 81,1s1 (iggo).'

1.1
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obligation to transmit power from NEPOOL-planned units. Having.

been spared these costs, the Commission reasoned, MPSC was not

entitled to the benefits of NEPOOL, i.e., the lower transmission

rate applicable to the other Wlman 4 ovrners (R. 4O7 , J.A. ) .

As to the other discrimination claim -- based on CMP's

failure to offer I'IPSC rate discounts similar to those offered

other customers -- the Commission pointed out that New England

utilities are routinely eliminating these discounts from rates

for non-NEPOOL se:rrices. It found that the fact that certain

preexisting agreements containing the &iscounts may stilI remain

in effect does not rise to the level of undue discrimination

because they are not available to II{PSC (R. 408, J.A. 30). !S/
Next, the Commission rejected ltPSCrs claim that the

Commission has in other cases reguired an incremental form of

prieing whenever a transaction specifies the path over which the

power must flow. The Commission stated that IIPSC misunderstood

its precedent, noting that the only electric cases in which it

has found incremental pricing to be appropriate involved

transmission facilities that were not integrated. Id. Because

UPSC had neither alleged nor submitted any evidence to suggest

that CUPrs transmission facilities are not integrated, the

LS/ The Commission also cited other cases in which it had
rejected identical discrirnination claims. Northeast
Utilities Service Co. , 52 FERC n 6L,O97 at pI 6L,486 (1990),
appeal pendinq sub nom. City of Holvoke Gas & Electric Dept.
v. EE$1], No. 90-l-565 (D.c. Cir.); Publie Service Co. of New
Hampshire (PSNH), 50 FERC I 61,107 at p. 61,351 (1990),
remanded on other grrounds in Banqor Hvdro-Electric Co. v.
EEK, 925 F.2d 465 (D.C. Cir. L99L) (R. 408, J.A. ).

{



-15-

commission concluded that a roIled-in pricing approach was

appropriate, and that no evidentiary hearing was warranted on

this issue (R. 4A9 ' J.A. 31) . UJ

on MPSCTs related point -- that rol}ed-in pricing was not

appropriate because MPSC allegedly transmitted its wyman 4

entitlement by displacement -- the conmission found no logical

connection between the a11e9ed displacement nature of MPSCTS

service and an incremental rate (R. 4l'O-L1, J'A' 32-33) ' W

Because II{PSC uses ctitPts facilities to transmit its entitlement,

and because those facirities are integrated, the commission

eoncluded that rolled-in pricing lras appropriate whether or not

a ttdisplacementtt may have been involved in the transaction'

(R. 4Lt, J.A. 33.) DJ

gJ

8J

g

Applying identical reasoning, tt_re cornlission rejected MPSCTS

gf,j#ai5n to itre roff-in of-dyPrs rrsubtransmissionn
facilities because llpsc made no arregation and presented no

ii"i=-t"nding to show that clltP's higher and lower vortage
transmission facilities are not int-grated' For this
reason, the Conmission denied UPSCTs request {?T "n.evidentiary hearing to snow that its sefrice did not benefit
from CMp's tower .r5ttage facilities (R. ALL, J.A. 33).

Although MPSC below had sometimes used the tem ltbackhaulrr

interchanqeanly-ritr, the tegm itdisplacement, r the connission
did not adopt iApSCrs characterization of electric
iransrnissio-n by displacement as a rrbackhaul. rl

The commission found l{Pscts assertion that its wynan 4 power

entitlement followed a path-specific course to be
contradicted lv-ii= asslrtion that it receives its power by

displacement:

Thedisplacementargumentassumesthat[I'{Psc]
receive-s its Wyman power by diverting power
southbound from Canada to [CMP]sl
transmission system. The path specific
argument rests on the contrary premise that

(continued' ' ')
i,
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Fina1ly, the Commission remained unpersuaded that the L978.

letter was a fixed-rate contract. On this point, the Commissi-on

observed that the letter was not executed by MPSC, did not

reflect Cupts acceptance of any offer, and contained none of the

terms involved in such seryice, including duration and

reliability (R. 4L2, J.A. 34). The Commission stated that it

would not infer an intent on the part of cMP to waive its right

to have rates reviewed under a just and reasonableness standard

from "doubtful or eguivocal acts or langudg€,r' since the Mobile-

Sierra "public interestrt showing required of utilities seeking to

be excused from fixed-rate contracts is tralmost insurmountablerl

(R. 4L3, J.A. 35) .

This appeal followed.

LgJ (...continued)
tl{PSCI receives its Wlman power by direct
transmission north on ICMPts] transmission
lines connected to Wlnnan 4.

(R. 4LL, J.A. 33.)..
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8I'T{I,TARY OF ARGI'}iENT

A. Based on cost and peak toad data submitted by cMP, the

Comnrission reasonably concluded that the $fS.OZ per larr/mL/yr-

rate proposed by CMP would not produce excessive revenues. In

reaching that conclusion, the Conmissionts review of CMPrs rate

structure took into account most of the cost adjustnents proposed

by MpSC as well as the non-firm character of the setrrice to IIPSC'

The Commissionts approval of CMPrs ratemaking methodology was

reasonable because it was consistent with longstanding Cornmission

policy and practice to ro}l-in the cost, of a utilityrs

transmission network. The Commission reasonably found that CMP

had justified its change to a rolIed-in rate structure because

its former rate was intended only to be temporary, i.e.-, until

I{pSC joined NEPOOL, and because MPSC ultirnately decided not to

become a NEPOOL member.

B. The Commissionts rejection of MPSCts undue

discrimination claims sas also reasonable. The difference in

rates between !,IPSC and the other Wlman 4 joint owners Ifas

justified because MPSC, ds a result of its own reasoned choice,

was the sole joint orrner not to join NEPOOL, and because the

Wynan 4 Transmission Agreement, which II{PSC free}y joined,

specifically prescribed a rate differential between NEPOOL and

non-NEPOOL transnission serrrices. The Commission likewise

properly rejected MPSCrs separate discrimination claim based on

CMprs failure to include a rnulti-system rate discount. Because

a1l New England utilities are eliminating these discounts from

i
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transmission agreements, the fact that certain discounts still

exist in older CMp agreements trith other customers does not rise

to the level of undue discrimination.

C. The Commission reasonably concluded that the instant

rate filing was not prohibited under the Mobile Sierra doctrine.

This conelusion hras based on the Commissionrs sound reasoning

that the September ],g78 letter bore no resemblance to a contract,

and that MPSC's right to transmission service was instead

governed by the Wlnnan 4 Transmission Agreement, which it signed

in Lg74. Given the events leading up to the L978 letter, the

record suggests that, bY sending the letter, CMP was merely

establishing a temporary rate to be superseded as soon as"MPSC

joined NEPOOL. In any event, if the Court finds ambiguity in the

197g 1etter, the Courmissionrs reasonable interpretation of its

neaning is entitled to deference.

D. The Commission reasonably declined to hold an

evidentiary hearing. II{PSC has never alleged nor attempted to

show that Clr{prs transmission facilities are not integrated, the

only recognized exception to the Commissionrs longstanding

ratemaking policy rrroll-inrr. l[PScrs sole ground for requesting a

hearing are to show the alleged rrpath specificrr and

,rdisplacementtt nature of its transmission selrrice, which are not

material to the justness and reasonableness of CMPrs rolled-in

rate formula.
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ARGTNiENT

I. TEE COUIIISSION CORRECTLY RUI,ED TIEAT CUPIS RATE EERE IN ISSUE

Ig NEITEBR ITNIIUST NOR ITIIREAEONABL,E NOR ITIIDULY DISCRII{INATORY,
AIID TEAT NO TRIAI,-TYPE EEERING TAg NEEDED TO RESOLVE TEE8E

QUEstrrON8

As this court has recognized tt[r]atemaking is . much

less a science than an art[r]tt and rr[c]ost itself is an inexact

standardrr that may senre as the basis in different circumstances

as the basis for different rates'

Inc. v. FERC, 684 F.2d,20, 27 (D.C. Cir. ]-982) (footnote

omitted); see also Permian Basin Area RAte Cases, 390 U'S' 747 '

7g7 (L958). Because of the nature of the process, rrgreat

deference is given to FERC's expertise and judgrnent on the

reasonableness of a particular rate proposal -- and courts will

not be so presumptuous as to hold unlawful a rate approved by the

Comrnission if , even if not in the courtrs judgment the lideall

design, it is nevertheless within a 'zone of reasonableness'rrr

A'labama Electric Cooperative, Inc. , 684 F.2d at 27 (footnote

omitted); see qenerally, Permian Basin, 390 u.s. at 747.

Furthermore, this Court has recognized that a utilityrs costs are

the customary -- though not unalterably reguired -- method by

which the Commission determines the reasonableness of rates'

Lgl=, Kentuckv Util ities Co . v. EEE, 7 60 F ' 2d L32L ' L329 ( D' C'

Cir. t-985); Alabama Electric Cooperative. Inc. , 684 F.2d at 27 '

Further, courts owe deference to the Commissionrs reasonable

interpretations as to the meaning of agreements. As this court

has recognized, rrparticularly with regard to issues of

contractual interpretation pertaining to the application of the
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[Ir{obile] Sierra doctrine, rt it is ttproper to defer to the

Commissionrs expertise if its decision is anply supported both

factually and lega]Iy." Kansas Cities v- EEK, 723 ?.2d 82, 87

(D.C. Cir. 1983) (citations onitted) i see also Holvoke Water

Power Co. v. FERC, ?gg F.2d 755, 758-59 n.6 (D.C. Cir. 1985).

And, as this Court acknowledged more recently, Congresst explicit

delegation of authority to this Commission to ensure reasonable

rates through adjudication

compels a court to give deference to the
agencyts conclusions even on pure questions
of law within that domain and inplicitly
nodifies the traditional rule of withholding
deference on questions of contract

Vermont Dept. of Public Serrrice v. EBQ, 8L7 F.zd L27, L35 (D.C.

Cir. Lg87) (citations and inside guotation marks onitted).

Finally, this Court has also obserrred that courts owe deference

to the Commissionrs reasonable interpretations of ambiguous

language in agreements filed with the Cornmission. See Cajun

Electric Potrer Cooperative, Inc. v. EEBQ, 924 F-2d l'132, l'135

(D.C. Cir. leer.).

In light of these principles, this Court should find that

the Commission reasonably concluded on the basis of the record

before it that the proposed rate for transmission of MPSCTS WYman

4 entitlement was just and reasonable and not unduly

discriminatory
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The couaission Reasonably coucluded Tha! Tbe ProDosed
ffid Reasouable lad roula Not Produce
Excessive Revenues

Every application to change electric transmission rates is

reviewed by the Rate Filings Branch ('RFB") of the commission's

Office of Electric Power Regulation prior to acceptance by the

comurission. In this case, the RFB reviewed cuPrs application to

determine whether the proposed 915.02 rate was justified on the

basis of CMp's transmission costs as well as CMPis explanation of

how the rate was derived. In that application, CMP explained

that, based on a fully rolled-in method, of pricing, I4PSC could

have been charged as much as $2a.31 per ktt/mL/yt., i.e., more

than $g.oo above the proposed rate (R. 842, J.A. 339). Instead,

it unilaterally decided to charge the lower $15.02 rate' 2-9/

When II{PSC filed a protest asserting, inter aIia, that CMP

had overstated j.ts transmission costs in its applicatj.on, the RFB

found in its internal review that some of these contentions had

merj,t. Accordingly, the Commission in the first order below

stated that it naa accepted rressentially all of Maine Publicrs

proposed adjustments ,t' 2L./ except its objection related to

2s./ According to CMP, the $15.02 rate is the same rate that CMP

currentli fra= in effect under three other rate schedules
aiieaay Ln file with the Commission, extending comparable
service to other customers (R. 596, J.A' 141) '

As the commission observed in that same order, these
ia:.=ir""[= includedt (r) significant deviations in various
colt components, including total overhead and maintenance
expense, for fgilO, 1988, ind 1989 i (2) costs improperly
inlluaed as the costs of trTransmission By Othersrr; (3) costs
of customer service, inforxration and accounting relating to
cuPrs native, on-system load; and (4) cMPrs improper

(continued. - . )
t

21/

A.
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rolIed-in pricing (R. L57, J.A. 15). Having recalculated CMPIs.

costs with these adjustrnents, the Commission concluded that the

$fS.OZ rate would not produce excessive revenues. Siutilarly, BS

already noted, because the Commission agreed with MPSCts argument

on rehearing that l,tPSC was entitled to a non-fitm transmission

rate, it urodified the divisor of CMPrs rate formula (inereasing

it to 12Ot of system load) to reflect CMPts system capability (R.

410, J.A. 32). On this point, too, it concluded that, even with

this additional adjustment, the $15.02 rate would still not

produce excessive revenues. Thus, HPSC'had sufficient notice

from the orders under review which adjustments were accepted, and

which were not accepted, in measuring cltPts rate for

excessiveness.

Nonetheless, I{PSC argFues that the Commission's f indings that

the proposed rate is not excessive cannot be sustained because:

(1) they are based on ttnon-publicrr cost studies and are

unsupported by substantial evidence i (2) they lrere inproperly

based on a rolled-in method of pricing; and (3) they failed to

take into account the non-fim character of its serrrice. None of

these arguments has any merit.

1. Nou-Public Cost Studies rere Not Relied Upon Bv The
Conmission

InitialIy, UPSC asserts that the Commission's findings that

the $15.02 rate is not excessive are deficient because the

2L/ (...continued)
functionalization of adninistrative and general expenses to
plant ratios ins.lead of labor ratios (R. L54, J.A. L2) -
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Commissionrs orders fail to refer to t'any record or other public

evidencerr to support its calculations, but instead relied on

rfinternal, non-public cost studiesrr that cannot constitute

substantialevidence.(MPSCBr.at2:--22.|ASathreshold

matter., these arguments should be rejected on jurisdictional

grounds because I{PSC failed to raise them in its rehearing

reguest, or in a supplemental request for rehearing' See Section

31,3(b) of the FPA, 16 U.S.C. S 825I(b); Town of Notlryood', llass' v'

FERC, 906 F.2d '772, 775 (D'C' Cir' 1990) '

But, even if the court were to corrsider these arguments on

the merj-ts, they are baseless. To begin with, it is noteworthy

that MPsc has never asserted that, ds a factual matter, the

commission has erred in detetmining that a $15.02 rate would not

be excessive, or that under its own calculations the commission

should have reached a different result'

Inanyevent,l{Psc|sclaim(Br.20-26)thattheCommission

relied on nonpublic data is refuted by the record' As discussed

above, the cost data that were adjusted by the commission in the

first order were submitted by cMP and are part of the official

record. see (R. 836-47, 87g-g7, J.A. 333-344 , 376-394) ' 22/

Likewise, the infornation that comprised the divisor of cMPrs

rate formula, adjusted on rehearing to reflect the non-firm

character of MPSCts serviee, was also submitted by CMP and is

In the first order, the conmission gave l'IPsc sufficient
notice of the !p""iti. adjustments trrat uere accepted, of
those that werq.not. See note 2L suDra'
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part of the public record (R. 879, J.A. 375). 4-/ Thus, from

the data in the record as well as the Commissionrs explanations

of what adjustments were made, I{PSC had the means to determine

whether the Commissionts ultimate conclusion that the $L5.02 rate

was not excessive was correct or at least subject to challenge.

Since MPSC has failed to mount any specific challenge to the

correctness of the Commissionrs calculation -- by proffering its

own alternative calculations or othemise -- its evidentiary

challenge should be rejected.

2.

Of lhe Entire Svsteu.

a. IIIPSCIs various challenges to the rolIed-in method of

pricing fo]lowed by the Commission have no merit. As the

Comrnission explained on rehearing in PSNH, SEB, 49

FERC at p. 6L,1L6 (footnotes ornitted) (enphasis added):

23./

The use of roIled-in investment for
transmission pricing does not depend on
vrhether polrer will, in fact, flour over all
facilities. Rather, it reflects the fact
that aII parts of an integrated system ltork
in tandem and that all facilit,ies contribute
to each and every serrrice without regard to
specific load flows associated with each
particular transaction. 2!/

System peak load data was subnitted by CMP (R. 879,
;.a. 37At. The Cornmission multiplied that by 120* to arrive
at system capability (R. 410, J.A. 32).

In Sierra Pacific Power Co. v. EEE, 793 F.2d 1085, l-088
(gt Circuit described |tintegrationrr
in the following manner:

Lower voltage transmission facilities are
Itintegratedri vhen, in addition to being

. (continued.. ' )

24/



-25-

To be sure, the Connission has carved out exceptions to its ro11-

in policy, primarily where it has been shown that the sellerrs

transmission facilities are not integrated and thus could not

possibly benefit the sellerts systen as a whole. 25./ However,

in this case I'{Psc has not even alleged, much less attempted to

show, that cI,{Prs transmission faci}ities are not integrated.

Indeed, in its brief, MPSC carefully avoids making any claim

that CMPts facilities are not integrated. W Instead, it

2A/ (...continued)
connected with higher voltage facilities, the
lower voltage facilities are themselves
interconnected and designed to operate in
para1le1. This is also referred to as
i'loopingrt' that is, the lower voltage
trans:nilsion facilities fotm parallel paths
for electric energy with the higher voltage
transmission facilities. The existence of
two or more parallel transmission paths from
sources of pover to receiving Points
establishes integration. This is tnre even
whereoneoftheparallelpathsisnomally
operated [opened, rt that i?, with the
connection broken by a switch When a
higher voltage line goes out of senrice,
power is automatically rerouted throughout
the paral}el 46 kilowatt because of this
fiIoo[ingr or integration in accordance with
the law of PhYsics.

ry See, .9..!.-ggr , 16 FERC ![ 63,OL2 at
pp. AS,WO-lt (198L) , €ill, Opinion No. 155, 21 FERC

i'er,zit (1e82i, afiid sub nom. cities of Aitkin v' EEK,
loq F.2d LZS4, LZST (D.C. Cir. 1982); Idaho Power Co.,
opinion No. Ii, 3 FERS 151,108, at PP. 61,295-96, rehro
dlnied, opinion No. 13-4, 5 F.ERC X 51,0o9 (l'978) '

Mpsc simply claims that there is no affirmative evidence in
the recoia-tfrat tne faeilities are integrated (MPSC Br' 29-
:or. Initially, this argument is not properly before the
Court because ii was not raised in MPSC's rehearing reguest.
see Town of Nonrood v. tr'ERC, 906 F.2d 772,775 (D:C. Cir.
f SSO; f.loieoffiPsc I s reirearing request actualIy. concedes

r, (continued" ')
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complains that it is entitled to a hearing on whether MPSC, from

a normal operational standpoint, receives any ttbenefitrr from

CMpfs lower voltage facilities (see IIPSC Br. 26-28) - But this is

sinply another vay of arguing that the Cornmission cannot impose

rolled-in pricing absent proof that !{PSCrs Wlman 4 pohler

physically flows over all of CMPrs higher and lower voltage

facilities. As already demonstrated, however, so long as

transmission facilities are integrated, the comrnission considers

it irrelevant, for rol}-in purposes, ttwhether pot'er wi1l, in

fact, flow over all facilities.rr PSNH,' .SgE3, 49 EERC at 5Lr116'

Because MPSC has not alleged or attempted to show that it..could

not possibly benefit from CUP's subtransmission facilities as a

result of non-integration, it has not established that the

Commission has committed reversible error in declining to

investigate whether CMprs subtransmission facilities are normally

used for MPSCTs serrrice.

25./ (. . . continued)
that CltPts transmission facilities are integrated. See

R. 77O, J.A. (asserting that I-{PSC should not be charged
rolled-in fora oi rate t'at if Maine Public were dependent
,pon C}tPts inteqrated power supply transmission and

lioauction @the same extent as Ct{Prs fi:m native
ioad") (emphisis added); see also R. _780, J.A. 28L
lasserting that the Commission should not rtsi-mply.assume

it at cltp r i whole intecrrated system is fully used. in
aetivering iuPscl 's wytrran entitlement. rr ) (enphasis 

-added) 
.

FinaIIy, frpSC hai been on notice from the outset of this
pi""."&ing that rolled-in pricing.1ras proposed Sla.that the
Commission's ]ongstanding policy is to allow roIl-in unless
transmission tacitities ire not integrated. Yet, MPSC has
never claimed or attempted to establish that cl{Prs
facilities are .not integrated.
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b.BytheSametoken,theCommissionproperlyrejected

t{psc's proposal that it replace rolled-in pricing in favor of a

rate formula that would have reflected only the cost of a 56-mile

path of high voltage facilities. The commissionfs rejection of

Mpscrs [path-specific" pricing in favor of rolled-in pricing was

well-founded because it was nothing more than an application of

the Commissionts longstanding general policy, going back almost

twenty years, of gauging the justness and reasonableness of rates

on the basis of rolled-in transmission costs' Detroit Edis9n

co., 54 FPC 3012 (1975); Utah Power & Lright co. ' L4 FERC I 6l'7-62

(1981); Otter Tail Power co. , L2 FERC I 6L,L69 (1980); utah Power

& Light co., 27 FERC i 6L,258 (1984), affrd sub nom., sjerEil

Pacific Power es. v. .EB!3, 7g3 F.2d 1086 (9th Cir' 1986) 
' 

SENH'

supra 46 FERC at p. 62,332, remanded On Other qrounds sub nom.,

Banqor Hvdro-Erectric co. v. FERC, 925 F.2d 465 (D'c' cir' 1991);

Northeast utilities serrrice co. , 52 FERC X 61,095 (1990); rehrq

;[, 52 rERc !l 61,335 at 62,3L6 (]'991) , aPPear nendincr sub

nom. citv of Holyoke Gas & Electric v. !,ERC, No. 90-1555 (D'C'

cir. ) . zJJ

2t_/ In its brief to this court (Br. 25,28) l{Psc cites this
C""itis decisions in Alqoncruin Gas TranFmissign Co' v' IEK'
No. 89-1634 (D.c. cir. Nov. rJ9e1) (llgolcruipl,-3nd ANn

pi,erine co. 
-v. 

FERC, 77L F.2d 507 (D.C. cir' 1985) (ANR) 
',

G="pp".t "f an-a-qunent that the Commission failed to
support its rinling-with substantial evidence that ro11-in
was reasonabtE. UiSCrs relianee on both Alcronauin and ANR

is misplaeed, however, because in those cases no party in
interest rraa pioposea'a crringe frgn incremental to rolled-in
pri.ilg, and [h;-Conmission ias the_sole Proponent. for the
change) had the burden to create a factual record that would
support a crrange-iio, incremental pricing to rolled-in- (continued. -. )

t'
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Indeed,, MpSCts arguments that it should receive a lower ra,te

because CMp alleged}y incurs lower costs from the specific path

flows over which !{PSCrs lflman 4 polfer alleged]y travels are

undercut by this Courtrs reasoning in Fort Pierce Utilities

Authoritv v. EK, 73O F.2d 778t 782 (D.C. Cir. 1984). There,

this Court acknowledged that:

a unit of electricity does not actually
travel like a railroad shipment from the
point at which it enters the system to the
point to which it is delivered' A
transmission network functions more like a
reservoir: a given amount of power enters-
the system at one point and a like amount is
delivLred at another point. The costs '

associated with this pair of operations do
not vary with the distance between its point
of entry and the point of delivery, but are
based on the eosts for the entire
transmission network-

c. on a related point, uPSc argues (MPSC Br. 34-35) that

the Comnission failed to address why the alleged rrbackhaultr

nature of its transmission sernrice does not warrant a lower rate.

4J (...continued)' pricing. In the Courtrs view, the Commission failed to meet
that burden.

Here, oD the other hand, the change to ro1led-in
pricing was proposed by cMP, after.it became clear that
!{pSC would nevei join llgpOol as originally anticipa!"d-
Thus, under section 205 of the FPA, cMP had the burden
of demonstrating that the pricing nethod was just and
reasonable. It net this burden by proposing a rolled-
in nethod that was consistent with longstanding
Comnission policy and by showing that the change in
rate structure was justified by lllPSCts decision not to
join NEPOOL. 1:
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!{PsC did not make this argument on rehearing and therefore it rnay

not be considered by this Court. 28/

In any event, eis noted, II{PSC used the tems rdisplacementrr

and rrbaekhaultr interchangeably in the proceeding beIow. And the

Comrnission did address I-{PSC I s displacement argument -- albeit
wj-thout mentioning the term rrbaekhaultt in its order on

rehearing when it concluded that there rras no logical connection
rrbetween the supposed I displacement t nature of the senrice to

[,IPSC] and the use of an incrernental rate.[ 54 FERC at
p. 6L,612-L3. 29-/ The Commission uneqrrivocally declared that
displacement is not one of the circumstances that could justify a

departure from rolled-in pricing. Id. 3-g/

23J Town of Norwood v. EE&Q, 905 F.2d at 775. !,IPSC made one
passing reference to the tem rrbackhaultr buried in footnote
18 of its rehearing request (R. 785, J.A. 2861. This single
mention of the term ltbackhaulrt did not put the Commission on
notice of any need to devote a fuII discussion in its order
on rehearing. Furthermorer oD rehearing, UPSC did not
request an evidentiary hearing to explore rrbackhaulrt-related
issues.
rrBackhaulrf is a concept that UPSC has apparently borrowed
from ratemaking cases under the Natural Gas Act. Contrary
to UPSCTs brief (at p. 5), the Comrnission has never referred
to transmission of electric power by displacement as aItbackhaul. rr lloreover, it has never considered a ratemaking
policy approach to electric transmission that would employ
backhaul-t1pe concepts. gggre fnterstate Natural Gas
Pipeline Rate Desiqn, 47 FERC I 6L,295 at pp. 62,058-59
(natural gas shippers may be entitled to lower rbaekhaultr
rate where displacenent nature of gas deliveries does not
use pipeline capaeity between the receipt and delivery
point). See also ANR Pipeline Co. v. EK, 77L F.2d 5O7,
5L2 (D.C. Cir. L98s) .

This holding did not represent any departure from Commissj.on
policy or precedent, ds the Conmission has never recogtnized
displacement transactions as an exception to rolled-in

29J

3_9/

pricing.
l-'
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3. fhe Non-Fim Character Of fhe Service fas Taken Ipto
lesouat In Detemining The Rolled-Ia Rate

There is no support for MPSCTs contention (MPSC Br. 3L-33)

that under the rate approved by the Commission it will be

reguired to pay a ttfirm rate reflecting the fu1l allocation of

fixed coststt for serrrice that is not firm. As already explained,

supra pp. L2-L3, the Comrnission on rehearing applied a rate

formula that assured that MPSC, ds a non-firm transmission

customer, would not be charged for the reserve transmission

capacity that CMP has to maintain to meet the reguirements of its

firm customers. 54 FERC at p. 61 ,6L2.'31/ !{PSC has not in

its brief challenged the reasonableness of the NEPCO non-firm

ratemaking formula as applied in this case, Iet alone shown,

that the Commission has erred in its nethod of calculating the

rate for MPSCTs non-finn serrrice.

3L/ As noted, the Commission in the rehearing order below found
that

by dividing the sellerrs transmission costs
by the sellerrs system capability (the amount
of power the system is capable of supplying)
instead of system load (the amount of power
actually supplied), as is used for fim
serrrice[, ] [t]his approach essentially
excludes the cost of transmission reserves
from the rates of the non-fim customers.

54 FERC at p. 51 ,6L2. As noted, the Cornmission then
estimated CMPrs system capability to be 120 percent of its
system load, ES it did in the NEPCO caser .SEE!!. IIPSC has
never challenged the reasonableness of this estimate.
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B. Tle R?t? Apnroved BLtrhe Connissioa fas Not UnAulv
Discrininatory rhere rhe eouuission rook Iuao Aeeouat
ltPBCrs Refusal To Joiu rEPooL Aad rhere cuprs Failure To
IDaIude A Rate Discount fas Consisteut ritb current
InCustrv practice.

MPSC further argues that the Court must find the rate to be

unduly discriminatory because it is several tines higher than the
current rate applicable to aII the other wlman 4 owners. see Br.

35. As noted earlier, however, the commission found no undue

discrimination because the Wyman 4 Transmission Agreement (to
which MPSC is a party) specifically prescribes a rate
dif ferential between NEPooL and non-NEP,OOL transmission serrrices.

The correctness of this concrusion is rendered irnnediatery

apparent by virtue of Sections 3 (c) and 3 (d) of W1roran 4

Transmission Agreement (Rate schedule 50) , see palte 3-4, supra.

Those provisions elearly call for different rates depending upon

whether NEPOOL serrrice is involved.

Moreover, the Commission reasonably found the rate
differential to be justified on the basis of MSPCTs choice not to
join NEPooL and incur the costs required of NEPooL members. In
addition, the commission likewise properly rejected Mpsc's

separate discrinination claim (I{Psc Br. LZ, 3G) based on cMprs

failure to include rate discounts that would have been based on

MPSCTS need to use more than one uti.rity's system to wheel its
Wyman 4 entitlement, pointing out that aII New England utilities
are routinely eliminating such discounts from transmission rates
applicable to non-NEPOOL senrices.
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fn Dgtelrininq The Rate To Be Charaed UpBC Thecorri"?iop p"op.rty foof foto e""orrot fnJ ryr"o ITransuission Aqreenent lad t(pgCrs Oecision lrot tro
Join NEPOOL

with respect to its NEPOol-related rate discrirnination
claim, MPSCIs opening brief does not even address, much less
challenge, the connissionrs initial holding that cMprs rate
differential between Mpsc and the other wynan 4 owners was

specifically authorized by sections 3 (c) and 3 (d) of the wynan 4

Transmission Agreement (Rate schedule No. 60). see Mpsc Br. 35-

36. Because lt{Psc fai}ed in its opening brief to raise any

challenge to the Commissionrs rejection of its discrimination
claim on contractual grounds, it has vaived the point, and this
Court should affirm the commission ruling on this ground alone.
corumbia Gas Transmission corp. v. FERC, g4g F.2d 25o, 2s6 (D.c.
Cir. L988); see also Corson & Gruman Co. v. NLRB, g99 F.2d 47, 50

n.4 (D.C. Cir. L99o).

With respect to the Corrrmission I s related but independent

holding that since MPsc had never become a NEpOOL member, and had

not incurred the costs of such meubership, it was not entitled to
the rate benefits flowing from such membership, Ir[pSC argrues that
the Comnissionrs ruling is contrary to this Courtrs decision in
Bancror Hvdro-Electric co. v. FERC, 92s F.2d 465 (D.c. cir. 199L)

(rrBansor Hydrort). According to ll[Psc, the Banoor Hvdro decision
compels this Court to remand this case to require the Commission

to deal more clearly with its discrinination and anticompeti-
tiveness craims. As shown beIow, Mpscrs reliance on Bangor Hydro

is not well taken.

1.
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First, unlike in Bangor Hydro, Mpsc had participated in the

ownership of a generating unit that was originally intended to
serve onry NEPooL members. Had I.IPSC followed through on its
initial commitment to join NEPooL, no disparity in rates wourd

ever have arisen. Thus, the disparity in rates at issue here are

a direct consequence of UPSCTS owr voluntary choice not to join
NEPOOL because, in its sole judgrment, the econonic costs of
joining NEPOOL outweighed the economic benefits. The Commission

was clearly reasonable in not pemitting MPSC to translate this
economic tradeoff into a claim of discrriminatory and anti-
conpetitive injury. 32/

A second major distinction between Banqor Hvdro and this
case is the Wlman 4 Transmission Agreement itself, which

specifically authorizes the rate disparity and which UPSC

knowingly signed. Thus, the Cornmj-ssion reasonably concluded that
in paying a different rate from the NEPOOL rate, MpSC was

receiving just what it bargained for. Finally, Banoor Hydro is
distinguishable from the case here beeause the issue there was

whether NEPooLts service vas firm or non-firm, and Mpsc has not

alleged or attempted to establish in the proceeding below that
CMPrs NEPOOL-related setrriee is fim transmission se:rrice.

Indeed, had the Conmission pe:mitted MpSC to enjoy the
NEPOOL rate without incurring NEPOOLTs costs, this could
have raised discrinination and anticonpetitive concerns
about MPSCTS favorable treatment vis-a-vis all the other
Wyman 4 owners. ..

32/
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2- No,Dir"rinlo.tion R""o1t"d Frou The Fact Th"tttDiscountsrr fere Not Given To tlpil
There is no substance to lltPSC's argument (UPSC brief at 3E)

that the commission 'ttotally ignored, its claims of
discrimination based on cMprs non-incrusion of a so-carred
rrmulti-systen discounttt in its rate, whire some preexisting cgp

agreements vith other transmission customers still contain such

discounts. 33./ As noted, the commission specificarly
addressed this clairn and found no discrinination because all New

England utilities are phasing out these diseounts. This ru.ling
was correct.

As this court has. acknowledged in construing the anti-
discrimination provisions of section 205(b) of the FpA, ',[a]
fixed rate contract between the parties nay justify a rate
disparity, renderj.ng it lawful under [that] section . .,
cities of Bethanv v. FERC, 727 F.2d 1131 , LL3g, citing Boroucrhs

of chambersburcr v. FERC, 580 F.2d s73, s77 (D.c. cir. 1978) (per
curiam). See also United Municioal Distributors Group v. FERC,

33./ MPSC further complains (Br. L4) that the Commission did notspecifically respond to its assertion that cMp extendstransmission senrice to another jointly owned generatingplant, the l,Iaine yankee nuclear generaling ptant, at a iowerrate than is extended to !,IPSC for its Wyrnin- 4 serrrice.
However, it appears that the Cornmission-resolved this issueunder its broader ruling that discounts in preexisting
contracts that are no longer offered by Cf'fP do not rile tothe revel of undue discrinination. rn any event, Iltpsc isiI1-positioned to complain about rate disirirninaiion in
CMP| s serrrice to the Maine Yankee joint ouners because !{pseis itself a joint owner of Maine Ylnkee and thus is entitledto the benefits.of cltp's discounted rate (R. a45, J.A. ).
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732 F.2d 2O2, 212 (D.C. Cir. 1984); Town of Norwood v. E$1],, 587

F.2d 1305, 1310 (D.C. Cir. 1978).

Here, the Corn:rrission foundr dS it has in other New England

transmission rate cases, that the rate differentials pointed to

by MPSC were the product of different contracts entered into at

different times and under different circumstances. I{PSC has not

alleged that CMP is presently offering these multi-system rate

discounts to any other utilities, nor has it taken issue with the

Cornnissionts finding that these discounts are being routinely

elininated throughout for non-NEPOOL services in the New England

area. Therefore, MPSC has not shown that the Commission erred by

declining to find discrirnination or to set this issue for an

evidentiary hearing.

C. The Connissioa Corectlv Deteroined That Tbe Fl.ling
Of The Proposed Rata Xag ltot Preeluded Bv lfbe lrlobile-
Sierra Doctrine

1. The Commission acted in a wholly reasonable fashion in

rejecting MPSCTs contention, renewed in this Court (MPSC Br. 37-

43), that the one-page letter dated Septembet 22, L978 from CMP

to MPSC constituted a fixed-rate contract. Given the events that

led up to ClIPrs sending of the L978 letter, see PP. 2-6r.SPE3,

the Comnission reasonably found that UPSC had been receiving

transmission serrrice under Rate Schedule No. 54. And, as the

Commission correctly noted, ttRate Schedule No. 54 expressly

reserved to CMP the right to revise the rate.rr 54 FERC at 6L,614

n.42.
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Aside from the historical context of the Lg78 letter, the

Coramission also reasonably found that the letter bore no

resemblance to a fixed-rate contract. It was tlpewritten on

CMPis letterhead, not executed by MPSC, contained no indication
that CMP had accepted an offer from II{PSC, and rraddressed

virtually none of the terms involved in such serrrice, including

duration and reliability.rr 54 FERC at p. 51,513.

Had the Cornmission, on such 3!g minirnis evidence, accepted

MPSCTs contentions, CMP would have been permanently prohibited

from changing the rate absent a showing, that the rate would

rradversely affect the publie interest.tt See note 10, supra.

Noting that the Mobile-sierra I'public interestrr standard is
rralnost unsurmountabler tr the Coumission ruled that it was not

appropriate to infer a waiver of CMPts right to change rates from

such rrdoubtful or equivocal acts or language.tt 54 FERC at 61,

6L3. There is no basis to depart from this sound ruling in the

particuLar circumstances of this case.

2. Although II{PSC concedes that rrthe letter was not an

executed contractrt (I{PSC Br. 38, n.31), it nonetheless claims

that the Commission ignored the fundamental purpose of the L978

letter which, according to l.lPSC, vras to meet the necessity for

CMP and ITIPSC to establish a fixed rate for the transmissi-on of

its Wyman 4 entitlement. (Br. 41). The fact of the matter is,

however, that as the record establishes -- l,tPsc entered into

its commitment to participate as a joint owner of Wyman 4 in

November 1974, almost four years before the September L978 letter



-37-

was drafted. It is difficult to believe that I{PSC, if it deemei

the matter to be essential to ensuring the long-tetm economic

viability of its l{1man 4 investment, lrould not have negotiated

and reached a fixed-rate transmission serrrice agreement in

November 1974, not 1978.

As the Cournission correctly viewed the matter, MPSC did in

fact come to an agreement with CltP for the transmission of its

Wlrman 4 entitlement long before the L978 letter was written. But

this happened in November L974 when MPSC and CMP both signed the

Wyman 4 Transmission Agreement, FPC Rate Schedule 50. That

agrreement did not provide for a fixed rate, but, ES already

discussed, provided for a NEPOOL rate for NEPOOL membership

serviees (Section 3 (c) ) , and, for non-NEPooL serrrices, a charge

that would be rrin accordance with the provisions of CMPrs

applicable rate from time-to-timen (Section 3 (d) ) . As also

noted, the CUPts tfapplicable ratert that was already in effect in

September 1978, when the letter was sent, was FPC Rate Schedule

No. 54 (specifying a rate of $.or per k{ni/yrl. That rate

schedule belied any notion of pernanency as it also expressly

provided that the rate therein was rrinterim, rr and subject to

being superseded by the NEPOOL agreement (R. 547-48, J.A. 93-94).

Indeed, MPSC's argument that the purpose of the L978 letter

was to meet CIt{Prs and MPSCTs need to agree on a permanently fixed

rate tests the limits of credulity. The record establishes that

between November 3,9'74 and April L978, it was the understanding of

the wlnaan 4 joint owners that they would all join NEPooL and
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thereby become entitled to the NEPOOL transmission rate under

Section 3 (c) of the Wyman 4 Transmission Agreement. An

exception, initially perceived as tenporary, rras made for MPSC

when in April L978 it sought and obtained a two-year waiver from

all other Wyman 4 owners of the reguirement to join NEPOOL.

The September L978 letter was thus written at a time when i.t
t as reasonable for all to conclude that !,IPSC simply needed a

temporary rate that would become superseded by the NEPOOL rate at
the end of October L980. ft is our submission that this scenario

more accurately reflects the intent of the parties than does the

assertion that the parties intended that the imprecise and casual

phrasing of the 1978 letter set the precise linits of the price
properly chargeable to l.tPSC. At all events, if there is any

ambiguity in that document, the Commissionts interpretation
should be given deference. @ Caiun Electric Poner Cooperative,

supra, 924 F.2d at 1135.

D. The Conmission Reasonablv DeteEuined Not lfo Eold An
Evideutiary Eearins f,Dere IIPSC Ead Recnrested Onc
To Iamrire oulv fato lllecrcd Pactual Disoutes Tbat The
Couuiggioa Eas Found lo Ba fuaterial

As noted above, the Comrnission declined to order an

evidentiary hearing in this case to detemine whether the rolled-

in rate was unjust and unreasonable. The Comrnlssion so decided

because lack of integration had been the only recognized

exception to the Commissionrs longstanding policy of rolled-in
pricing in electric transmission cases, and because MPSC had

never alleged or attempted to show that CIt{Pts transmission

facilities are not inlegrated. This ruling was correct.
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1. Under this Courtrs established precedent, it is proper

for the cornmission not to require an evidentiary hearing on

j-ssues for which there are no materiar facts in dispute. For

example, in Kansas Power & Licrht co. v. FERC, 951 F.2d L479, ].4g4

(D.C. Cir. 1988), this Court recently stated:

"[T]he standard of review which applies to an
agency I s decision to forego an evj.dentiary
hearing is in the absence of a disputed
factual issue is quite narrow. tr Cerro Wire &
Cable v. FERC, 677 F.2d L24, L29 (D.C. Cir.
1982). Moreover, tt[m]ere a]Iegations of
disputed facts are insufficient to mandate a
hearing, rr and this Circuit has in the past
accorded considerable deference to
determinations by the Conmission that the
petitioner failed to rrmake an adeguate
proffer of evidence to support [itsallegations of disputed factsl . tt IE. (citing
General Motors Coro. v. FERC, 656 F.2d 79L,
798 n.20 (D.C. Cir. 1981) .

See also Cerro Wire & Cable v. FERC, 6?7 F.2d LZ4, L29 (D.C.

Cir. 1982), General Motors Coro. v. EEK, 656 F.2d 7gL, 7gg n.20

(D.C. Cir. 1981). As noted, lltpSCrs failure to allege non-
j.ntegration was the basis for the Commissionrs refusal to hold a

hearing. Rather than seeking to show non-integration, lrpsc

insists on a hearing merely to show the alleged path-specific
nature of its senrice and its alleged non-use of rower vortage

transmission facilities during nomal operational conditions
(R. 28, 45) . 34_/ Because the Connission has never recognized

U/ It is noteworthy that UPSC has not argued that it could
never benefit from the lower voltage faeilities, for
example, during outages of higher ioltage facilities.
Rather, it asserts that, pursuant to the L97g letter,
serrrice was limited to the 345 lor facilities, and,alternatively, from an rroperational standpoiDt, rr ItpSC

(continued. . . )
I.
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trpath-specificrr or trvoltage-specificrt usage of transmission

facilities as an exception to its roll-in policy, it was

reasonable for it to dispose of these claims below without a

hearing.

,: The Conmission also reasonably declined to order a

hearing on the rrfirm vs. non-firmtr character of MPSCTs service

becauser Els already detailed, supra p. 12-13, 30, the Commission

agreed with IIIPSC that its serrrice was non-firm, and applied an

established non-firm rate formula in determining the just and

reasonable nature of the proposed rate.' Similarly, the

Commission did not err in refusing to grant a hearing on r.ate

discrimination and anticornpetitiveness because IIPSC never

explained the need for such a hearing. 35/

3. Likewise, the Cornmission did not abuse its discreti,on by

declining to hold an evidentiary hearing on whether it should

adopt a special policy in electric transmission rate cases

recognizi.g, as MPSC would have it, Iower rates for 'rbackhaultr

transactions. As previously noted, see note 29, supra, the

Commission has never referred to electri.c transmission by

displacement as a rrbackhaulrt. As also noted, UPSC barely

nentioned this concept in its petition for rehearing, and did not

specifically reguest an evidentiary hearing to explore

3!J (...continued)
receives no "benefitrr from the beloh, 345 kv facilities.
(MPSC Br. 28) .

35./ Indeed, in its opening brief to this Court, MPSC stiIl has
not artieulated why a hearing is necessary on the issues.
See MPSC Br. 47-.48.
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rrbackhaultt-related issues. 36/ Thus, the Commission cannot be

faulted for failing to set the issue of I'backhaulrr for an

evidentiary hearing. 37_/

4. Final1y, the Cornmission properly declined to order an

evidentiary hearing on I,IPSCts Mobile-sierra claim. IIPSC has not

relied on anything other than the L978 }etter to support its
claim that a fixed-rate contract exists. It has made no proffer

suggesting that CMP and UPSC had reached an oral understanding

that CMP would be forever bound by the rate specified in the L978

letter. Moreover, MPSC has not filed any affidavits from

witnesses who would be prepared to testify about negotiations,

representations, admisiions, ot other events that would lend

support to its claim of a permanently fixed rate agreement.

Absent such a showing, the Cornmission reasonably concluded that

33/ In any event, a rrbackhaulrr concept would find no support in
the record. As that terr has been applied to a natural gas
pipeline, both ends of a backhaul transaction occur wholly
within the same pipeliners system. That is, whatever
capacity savings result frorn the backhaul accrue entirely to
a single pipeline. See generallv fnterstate Natural Gas
Pipeline Rate Designr .SEEBT 47 FERC at pp. 62,058-59i see
also ANR Pipeline Co. v. EEBQ., 77L F.zd 501, 509 (D.C. Cir.
L985). Here, UPSC receives its Wlman 4 entitlement off
CMPrs system, and, eis explained in note 11, supra, no
transmission capacity savings accrue to CMP.

In any event, merely by raising the issue, UPSC cannot
require the Couuuission in this proceedinq to fashion a
policy vis-a-vis backhauls of electric power transmission.
See Mobil OiI Exoloration and Producincr Southeast, Inc. v.
United Distribution Cos., 111 S.Ct. 615, 627 (199L) ("An
agency has broad discretion in detemining how best to
handle related yet discrete issues in terms of procedures
and prioritiestr), citing Ver:rront Yankee Nuclear Power Corp.
v. NRDC, 435 U.S. 519 (1978); Heckler v. Chaney, 470 U.S.
821-, 83L-32 (1.985); see a1so, United States v. Gaubert, 1Ll-
s.ct. 1267 , L276. (199L) .

37_/
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no material issues of fact existed within UPSCTs Mobile-Sierra
claim that wourd have reguired an evidentiary hearing.

fn sum, the Commission in this case approved a rate which is
neither excessive nor unduly dj.scriminatory.

cottclruSroN

For the foregoingt reasons, the Conmission orders should be

affirmed.
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