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could not say that the law at the time of trial
had “appearfed] so clear as to foreclose any
possibility of suceess.” Id. We recently re-
affirmed this standard in United States v.
Rhodes, 62 F.3d 1449, 1450 (D.C.Cir.1995).

[3] Baucum faces the same difficulty as
Washington. The law in this circuit at the
time of trial was not so clear as to render the
appellant’s commerce clause challenge point-
less. Baucum’s reliance on our supervening-
decision doctrine fails for two reasons.
First, neither the Supreme Court nor this
cireuit had definitively ruled that this statute,
or even one like it, fell within Congress’
commerce clause powers.! Thus, there was
no reason for the appellant to assume at the
time of trial that his challenge would be
futile. See Kattan by Thomas, 995 F.2d at
276 (petitioner’s claim not futile where circuit
had not ruled on the issue); see also Wash-
ington, 12 F.3d at 1139 (doctrine did not
apply where no court of appeals had upheld
the jury instruction challenged on appeal).

Second, the Fifth Circuit’s opinion in Lo-
pez, which the Supreme Court ultimately af-
firmed, issued more than two months prior
to Baucum’s trial. Thus, the Supreme
Court’s rationale in Lopez had already been
accepted by the Fifth Circuit and was there-
fore available to Baucum at the time of trial.2
Without addressing the question whether Lo-
pez provides authority for Baucum’s claim,
we can nevertheless determine that it cannot
constitute supervening authority, since it was
available to the appellant at trial.

I

Because the appellant failed to raise his
commerce clause challenge at trial, and the
Supreme Court’s intervening decision in Lo-

CONCLUSION

1. We had upheld the constitutionality of § 860(a)
against equal protection and due process chal-
lenges, United States v. Holland, 810 F.2d 1215
(D.C.Cir.1987), but had never addressed the
commerce clause claim. Only the Ninth Circuit
had specifically rejected the argument the defen-
dant put forth in this case. See United States v.
McDougherty, 920 F.2d 569, 572 (9th Cir.1990),
cert. denied, 499 U.S. 911, 111 S.Ct. 1119, 113
L.Ed.2d 227 (1991) (rejecting commerce clause
challenge to statute enhancing penalty for drug
sales within 1,000 feet of a school); United States
v. Thornton, 901 F.2d 738, 741 (9th Cir.1990)
(same). ,
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pez did not render a previously pointless
argument legally feasible, we decline to reach
the merits of Baucum’s claim. Accordingly,
his convietion is

Affirmed.
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2. We are unconvinced that a footnote in the Fifth
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suggested that the latter would survive a com-
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clause claim ‘“unavailable” to Baucum. See
United States v. Lopez, 2 F.3d 1342, 1366 n. 50
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1624, 131 L.Ed.2d 626 (1995).
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eratives and their customers. The Court of
Appeals, Silberman, Circuit Judge, 924 F.2d
1132, concluded that agreement was ambigu-
ous and remanded. On remand, the Com-
mission determined that agreement did not
require utility to provide delivery points off
member distribution cooperative’s integrated
system. Generation and transmission coop-
erative petitioned for judicial review. The
Court of Appeals, Silberman, Circuit Judge,
held that Commission reasonably interpreted
agreement.

Petition denied.

1. Electricity =84

Federal Energy Regulatory Commission
(FERC) was not required to assert specific
public policy supporting its interpretation of
power integration agreement between rural
electric generation and transmission coopera-
tive and electric utility before its interpreta-
tion was entitled to deference on judicial
review of - Commission order interpreting
agreement such that it did not require utility
to provide delivery points off member distri-
bution cooperative’s integrated system.

2. Electricity 8.4

Federal Energy Regulatory Commission
(FERC) reasonably interpreted power inte-
gration agreement between rural electric
generation and transmission eooperative and
electric utility such that agreement did not
require utility to provide delivery points off
member distribution cooperative’s integrated
system; in light of background to contract
negotiations, Commission reasonably con-
cluded that if generation and transmission
cooperative had actually gained such major
concession in subsequent negotiations, it
would have been clearly spelled out, and that
geographic limitations in another agreement
provision applied to provision governing in-
terconnection with utility’s transmission sys-
tem.

On Petition for Review of an Order of the
Federal Energy Regulatory Commission.

1. As before, the disposition of this case does not
require us to determine the geographical scope
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an appearance for intervenor Louisiana Pub-
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Before WALD, SILBERMAN, and
ROGERS, Circuit Judges.

SILBERMAN, Circuit Judge:

This case returns after remand. Cajun
Electric Power Cooperative, Inc., a coopera-
tive composed of electric utilities, again peti-
tions challenging the Federal Energy Regu-
latory Commission’s interpretation of a con-
tract between Cajun and a competing utility
which was filed as a rate schedule with the
FERC. This time we deny the petition.

I

The background of this dispute is de-
seribed in our prior opinion. Cajun Elec.
Power Coop., Inc. v. FERC, 924 F.2d 1132
(D.C.Cir.1991). Cajun and Gulf States Utili-
ties Company disagree as to the meaning of a
1980 amendment to a power integration
agreement (PIA). Cajun argues that this
clause obliges Gulf States to deliver electrici-
ty to Cajun’s members at any point reached
by Gulf States’ transmission system whether
or not it is off a Cajun member’s integrated
system (traditional area of service).! One of
Cajun’s members sought to provide electrici-
ty to customers (presumably at a lower price)
who are located off that member’s integrated
system. Gulf States, owning the transmis-

of a Cajun member’s integrated system.
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sion system and objecting to what it per-
ceived as an attempted sortie into its service
area, refused.

Before the amendment, Gulf States’ obli-
gation to provide transmission services to
Cajun was limited by the following provision:

To assure the applicability of all the stan-

dards and conditions for transmission

hereunder, ... it is agreed that for pur-
poses of this Service Schedule, all delivery
points initially included in Exhibit “A” of

Rate Schedule CSTS and added by mutual

agreement of the parties shall be limited to

delivery points on an integrated part of the
system of a rural electric cooperative ...
which is an active member of [Cajun].

Section 5.1 (emphasis added). The amend-

ment, which was added to the PIA without

any change in Section 5.1, provides that:
If the parties fail to reach mutual agree-
ment for [Gulf States] to furnish additional
points of delivery or increases in capacity
for whatever reasons, then [Cajun] shall
have the option of providing the necessary
distribution and transmission facilities to
interconnect with [Gulf States’] existing
transmission system af mutually agreeable
points, subject to appropriate approvals
and certifications by any regulatory au-
thorities having jurisdiction. [Gulf States]
shall have the right to contest such inter-
connection in any regulatory proceeding
and otherwise.

Section 3.3(d) (emphasis added).

FERC originally concluded that these
clauses unambiguously supported Gulf
States” interpretation. We easily rejected
that conclusion as unsupportable; whatever
one’s view of this agreement, unambiguous it
is not. The confusion is, of course, created
by the second reference to mutual agreement
in Section 3.3(d) (“mutually agreeable
points”). Cajun claims that this phrase en-
ables Gulf States to refuse to provide deliv-
ery points off a member’s integrated system
only based on engineering considerations.
Gulf States contends, on the other hand, that
Section 3.3(d) does not compel it to provide
service off a Cajun member’s integrated sys-
tem. That can occur only if Gulf States
subsequently agrees. In that respect, Sec-
tion 5.1 still governs. Section 8.3(d) did ex-
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pand Gulf States’ obligation to provide a
delivery point to Cajun members by requir-
ing Gulf States to provide, or allowing Cajun
to construct, new delivery points to accom-
modate more than a normal load increase on
a member’s integrated system.

Neither interpretation flows naturally out
of the language of the agreement. Cajun’s
limitation on the phrase “mutually agreeable
points” in Section 3.3(d) is not apparent, and
Gulf States’ limitation on the phrase “for
whatever reasons” to exclude a Cajun mem-
ber’s desire to force Gulf States to deliver
electricity beyond the member’s integrated
system is, similarly, not apparent.

IL

[11 We previously rejected FERC’s rath-
er incredible determination that the contract
was unambiguous and therefore remanded so
that Cajun could show the parties’ intent
through evidence of the bargaining history.
We stated that “[ilf after these proceedings it
still can be said that the parties never meant
squarely to address the issue raised by this
dispute, then the Commission is entitled to
place its own construction on the resultant
ambiguity—so long as it is reasonable.” 924
F.2d at 1137; see also National Fuel Gas
Supply Corp. v. FERC, 811 F.2d 1563, 1568
70 (D.C.Cir.), cert. denied, 484 U.S. 869, 108
S.Ct. 200, 98 L.Ed.2d 151 (1987) (holding that
FERC’s interpretation of a settlement agree-
ment between the Commission’s staff and a
private party was entitled to Chevron defer-
ence). Although petitioner now claims that
the Commission’s interpretation should not
be afforded deference because the language
clearly supports its interpretation, we do not
take that argument any more seriously than
we did the original FERC position. Nor do
we think much of petitioner’s claim that
FERC must assert a specific public policy
supporting its interpretation before it is enti-
tled to deference. National Fuel Gas Sup-
ply was not so limited. So long as FERC
adequately explains why it interprets the
contract as it does, we assume that its expla-
nation is drawn from its statutory responsi-
bility and experience.
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The Commission, on remand, sent the .case
to an ALJ for an evidentiary hearing. After
extensive testimony, the -ALJ concluded that
Cajun failed to meet its burden that the
parties had intended Cajun’s interpretation—
and the Commission affirmed his findings.
1t is not necessary to review those findings in
detail. Essentially, the ALJ determined that
even if Cajun (supported by the Rural Elec-
trification Administration) 2 had affirmatively
wished to gain the right it now claims it
obtained—in return for helping Gulf States
to finance a nuclear power plant that would
provide electricity to both Gulf States and
Cajun—Gulf States never agreed to it. The
ALJ concluded the negotiating parties used
euphemisms to dance around this issue,
which, if it had been forthrightly addressed,
might have broken the deal.

[2]1 As the ALJ (and the Commission)
noted, the negotiations took place against a
backdrop in which the disputed issue had
been highlighted. Once, before the negotia-
tions which led to the amendment, in July
1978, Cajun had requested a delivery point to
serve a customer, Cortina Mall, which was
four miles away from the integrated system
of Cajun member Dixie. Gulf States had
rejected that request, stating that “the point
is not geographically located on the system of
Dixie.” Cajun was told that Gulf States
would never give Cajun’s members the right
to tap into its transmission system at will
Cajun informed Gulf States that this was not
its intent. 59 F.E.R.C. at 65,177. That posi-
tion is certainly understandable. The ALJ
and the Commission thus concluded that if
Cajun had actually gained such a major con-
cession in the subsequent negotiations, it
would have been clearly spelled out? More-
over, that Cajun did not even assert the
alleged right until 1989, nine years after the
amendment, supports that conclusion. We

2. The ALJ found that “[d]uring the Cajun-Gulf
States negotiations leading to the 1980 amend-
ment to the PIA, REA was a ‘dominant force.””
Cajun Elec. Power Coop., Inc. v. Gulf States Utili-
ties Co., 59 F.E.R.C. 163,024 at 65,198 (1992).

3. Cajun was perhaps disadvantaged because its
primary negotiators were deceased, so it relies
heavily on attacking the credibility of Gulf States’
negotiator—which of course is not the easiest
way to put on an affirmative case.

think the ALJs finding, affirmed by the
Commission, is supported by substantial evi-
dence. '

With this background, the Commission
again examined the contract’s wording. Ca-
jun looks to Section 3.2(b) to support its
interpretation of Section 38.3(d).! Section
3.2(b) limits Gulf States’ obligations to trans-
mit electricity [for normal load growth] to
delivery points on “the integrated system.”
This explicit geographic limitation, however,
is not contained- in Section 3.3(d), therefore
Cajun argues that no geographic limitation
governs Section 3.3(d). The phrase “mutual-
ly agreeable points” in Section 3.3(d) gives
Gulf States, according to Cajun, the right to
object only based on engineering consider-
ations.

‘The Commission reasonably concluded,
however, that Section 5.1’s limitations applied
to Section 8.8(d). While it might be true that
it is “incredible,” as Cajun argues, that “so
unclear and verbally attenuated a cross-ref-
erence was selected ... in order to establish
so critical a limitation,” it is at least equally
“incredible” that such an important conces-
sion by Gulf States would not be clearly
embodied in the contract. The language
used in Section 3.2(b) is not decisive. Sec-
tion 3.2(b) was written in 1976 while Section
3.3(d) was written in 1980. Therefore the
Commission understandably was unwilling to
accept the negative inference Cajun sees in
Section 3.3(d)—elimination of Section 3.2(b)’s
geographic limitation.

The Commission has adequately addressed
our two specific concerns. We wondered
why Gulf States might wish to explicitly re-
serve the right to contest an interconnection
in a regulatory proceeding if Section 5.1s
limitations were applicable. The Commission

4. Section 3.2(b), in relevant part, provides:

Gulf States shall have the option of providing
any additional transmission capacity for nor-
mal load growth either to the Delivery Points
specified in Exhibit “A” of Rate Schedule
CSTS or providing it to additional Delivery
Points on the integrated systems of the [Cajun]
member rural electric cooperatives at locations
agreed to by the parties.
(emphases added).



368

explained that this provision ensures that
Gulf States’ permission for an interconnec-
tion is not construed as a waiver of its right
to contest the interconnection in a regulatory
proceeding. Even if we were to adopt Ca-
jun’s interpretation of Section 38.3(d), this
provision would still have the same purpose.
Cajun has not persuaded us that the likeli-
hood of Gulf States having Ilegitimate
grounds for contesting such an interconnec-
tion, when delivery points are confined to the
integrated system, are so insignificant as to
render FERC’s interpretation unreasonable.

The Commission also determined that the
addition of Section 3.3(d) had a specifie pur-
pose. It was to ensure that Cajun would be
able to provide its members with electricity
for above normal load growth. FERC rea-
sonably concluded that “Gulf States [before
the amendment] had no obligation to furnish
facilities to assure adequate capacity for
above-normal growth at all.” Cajun Elec.
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Power Coop., Inc. v. Gulf States Utilities Co.,
66 F.E.R.C. 161,325 at 62,056 (1994) (empha-
sis added). Such an interpretation does not
imply that before the addition of Section
3.3(d) Gulf States could have refused to per-
mit construction of the facilities necessary for
Cajun to receive electricity from the points of
interconnection listed 'in Exhibit A. Gulf
States, under Section 2.1, had an obligation
to construct such facilities so long as it was
for normal load growth.

For the preceding reasons, the petition is
denied.
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