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DT]E DIL]GM{CE AT$D T{lts TCI JUSTIFY TOLLI\[3 TTIE LIMITPffIO}$ PgRtOD.

PREI-IMI}}IARY STATM{MT-f

The Ccrnnnclity F\:t-ures tradirrg Ccrrrnission ( ',Corrnission,' or ,'G-IC" ) haa

subject ratter jurisrlr-etion over the reoaraLion proceeding belcr,rr pursuant to
section 14(a) of the r)or-rurodity Exchange Act (the "gg1,'), 7 u.s.c. $ rg(a)
(1982) - Petitioner Philip R. Stone, ccrplainanL 'oelov, had appealgl to the

Ccxnnission frcrn a Junc 19, I9B5 order issued 1^ry Mministrative ,T_,aw Judge

("ALl") Georqe H. Painter rlismissing his ccrnolaint on slatute of limitat-ions
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qrcxrrrds. In an }u:gust 28, 1986 opinion and order, the Conmission affirnel the

,\Ll's rlisrnissal of the ccnplaint, ruling that all of Petitionerts causes of

action accnted nr:re tlran tr,rac years before he filerl his reparation ccnplaint,

and Lherefore, all clainrs vrrere barred tly seetion l4(a) of the Act. The Aucpst

28, 1986 order frcrn ratiich this apceal is taken finally disposes of all claims.

section l4(e) of the Act, 7 u.s.c. $ re(e) (1982), vests jurisdiction in
rhrs Court to revis,v Ccnrnission rep:aration orders. h Septsnber 15, Stone

ftled a petiLion for revig,.r with ttLis Court seekirg an order that woultl vacate

the C,onrnission's Argust 28 order and rsnarxl this proceeding to afford him an

cpr:ortunity for discovery ard a hearirE on the nerits. St-one's petitior for

.revis,v was Limely filal with this Court in accrcrdance with the rec4:irsnents of

secti-on la(e) of the Act, as it incorporates try reference sel:tion 6(b) of the

Act, 7 IJ.S.C. $ 9 (1982).

COUNIERSIATBE},II OF TT{E CASE

A. The Proces.ling Belcrd.

lhis petilion arises frcrn an order of the Comr[ssion issued on Ar:gnrst 28,

1?86 in the re;nration procee<1ing, Stone v. First Cor-rnrlity Cor-p. of Boston

arrd ilarry R. Ffughes, CI'TC DoC<et tlo. B4-R204. A reperation procee<ling is an

administ-rative aetion ccrrnencerf hry a o:stcrner urxler section la(a) of the Act

1:o recover i'ronetary danraqes sustained as a result of a reqistererl ccnrn:dity

professional's atlegal violations of the Act, or of aryr Comnission rule or

order. See CEIIC v. Schor, 106 S. *-. 3245 (1986). Section 14(a) of the Act

*
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permits such a claim "at any tinre within trno years after the cause of action

accrues. "V

Petitioner Stone fifed his rerrarations ccnqrlain'L (C.n. l)! ugurnst First

Ccrmrrlity Orrporation of Boston ("FCCB"), a registere<1 futures cclnnission

rnerchant ("FO4") or cortro.lity broker,! onJanr-rary 25, 1984, t*c years an<l

eight rr:nths after his account with FCCB had closed (C.R. I at 7). ile a1leqerl

that respondents FCCB and its enplq,,ee Harry ltughes: (1) in Febn:ary 1980,

r.rnde false anri mislea<1ing statsrents to indr-rce him to qive thgn discretionar:r'

authority to tra<le his accotrnt;lJ Q) in Jr:ne 1980, r,risrepresented that Stone

could not r,ritMraw fwrds frcrn ?ris futures acccunt at FCCB without purchasing

a,lditional- futures cantracts; (3) woul<1 not permit Sr_one Lo take short futures
rl

rr:sitions;l and (4)'would not prernrit Stone tr: r:Iace rnarket orders or stor:

L/ 4fter a Droper reparation c-crqrlaint is filerl, and af+-er the nanred resporr
rlents are penniLterl t_o ans\^ner the ccnplaint, the natter is assiqned to an ALI
for a hearing. See 17 C.F.R. $ f2.26 (1984). After receiving widence, the
A!--l will render ilin_itiar rlecisj-on setting forth finrlinqs anl conclusions
rvilh respect {:o Liabi}i-ty and darnages, if any. t7 c.F.R. $ r2.314 (1984).parties wito sr:stain an adverse initial decision are entitled to appeal to the
Conunission, 17 C.F.R. $ 12.40f (1984), and ultimately to a Uniter{ States Court
of Anr:eals. Sect-ion f4(e) of the Pct,7 U.S.C. $ f8(e) (L9A2). On appeal,
t-he Ccrnaission's firrlings are conclusive if suoporteci lry tJ.e iaeight of the
e?j.denr:e. 1,1.. (incorporatinq 7 U.S.e. $ 9).

Zl Alt references herein to the Certifierl Record, abbreviaterl "C.R.", are
col lc*-erl by the dor:rrr-rent nr.rnber, arrl thereafter, l^ry lhe page ntrrber in Lhe
P'ecorr.1 vhere the citaC naterial nav k.,le forrrd. For exanple, -i citation to page
.i.:lrree cf the ccxlrqlaint'.*r:uld be referencerl as "C.R. l, at 3."

y In sec*.ion 2(a) (I)(A) of the Conrrc<1ity Exchange Act (the "Act"), 7 IJ.S.C.
T Z (1982), lhe term "futures ccnnrission .rerchantn is definerl t-o incluie arry
Derson or firrn that solj-cits or aceepts orders for transactions in futrrres
contracts traderl on a flrtrres exchange arvl accepLs nn'ney or other properLy to
rnargin or guarantee such fansaetions.

Ll The C:rnntission, thrcr:qhr:ut its cpinion, referrerl tc "rl.iscretionary tradisq
ar-rthoriLy" as tdtat Mr. Stone refers to as d "Ilc^ver of attornr:y. " Ttre tr.vo
terns have identical neaninq fior the Durposes of this appeal, anrl are usedj-nterchangeably throughout this brief .

i" A "short" futures psiticn is a futr-res contract to sell a fixeri qr:antity
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order=.4 Stone cpenecl his FCCB account in october i979, and vas apparently

sati-sfierl with his account executive and the handling cf his account cluring

f-he first three nonths. (C.n. 31, aL 296.) Retueen Oct.ober 1979 and Febn:ary

1980, Sl-one nn,fe four derr:sits into his aceor-rnt totaling $22,OAO. At the end

of January 1980, v/nen tJ.e equity in Stone's accourit had increaserl to $54,980.55,

responlent- Hughes was assigrnerl to handle Stoneis accou'lt. (C.n. 1, at 4.)

Accorcling to the ccrrrrlaint, r,iren Hughes took over the account in Febn:ary

l9B0 he irrforired Stone that ECCB reca:ire<1 that Stone execute a pcr,er cf

attorns-y givinq Hughes authorization to trade Stone's account "so t|at

rrositions corrld be closed out rapidfy if necessary" (C.R. l, at 5), arrl that

until the form vas executal, no rore trades wculd be allo"rcd. Stone signerl

the form, and thereafter Hughes placed orders for Stcne's aceount at Hughes'

diseretion, notifying St,:ne abcrrt the trades only after transactions vrere

effecLed. Id, P7 the errl of lthy 1980, after scrre fh:ctuation, Stone's

acco{rnt aqr:ity inereased to $75r7L9.37. At that time, Stone ms permitted to

wiLhriraw $l-0,000 frcyr., his aecount with no restyictions. Id.

Stcne's coi"plaint fr:rther allegerl that hry mid-J,:ne 1980, his equity had

inci:eass1 to rrnre t-han $100,000, ani he wanted.to nake anoLher cash withrlrawal

frcr leis accor-mt. T+ris t.jme, Ffughes informerl Stone tfiat FCCB r*cul,f not permit

him tlr wittu{raw any irore fr:ncls unless Stone ourchase<.1 additional futures corr

of a gj-ven cqrrrodity at a fixed price in scrre specifierl rlelivery nrrntfr in the
fuLure. A trader viro talces a short futures position rnay profit fTCIrt a decline
in the price of the urderlying crrrwrcdity hry pr:rchasing a fiaures contract to
buy the ccrmnd.ity in ttre sane delivery nonth at the lcr,rer price, ard off-
settirg his pr:evio:s strort position with this "l-ong" position. See generally
Ir,lerrill Llznchi Pierce, Fenner & Smith v. Currarr, +SO U.S. ASe, *:-l-ffi

il A "narket order" is an orrfer to "b.ry or sell a futures eontract at vfrrat-
ever price is ob'tainabte at the tirne it is entered in ttre ring or pit" on ttle
exchange froor. 1985 crrc nrue. Rep. 144. A "stry order" is "an order that
becones a market order v*ren a particr:lar price lqzel is reached. A sell stc4>
is placed belctr the rnarket, a b:y stcp is placed above the narket." I,1. at 152.
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tracts, and paid a norrrefi-:ndable rrarlagernent fee of $Ir8OO oer contract.

(c.n. 1, at 6.) When Stone agreal to prrchase six adrlitional contracts,

Ixying IrEnaganent fee's of $10,800, Ffuqhes permitted Stone to witlxlre&r an

additional $4,000. thereafter, due to unproFitable trarli-ng, Stone's accoLtrrt

egritv steadiiy deereasal to $3,501.12 by the end of April 1981, viren Hughes

.leparte<] FeeB. As earry as May 7, l98l (petitioner's Brief ["pet. Br.,'] at
5), t-fughes becarne enrp,ioyed as an acccr-Lnt exeeutive at E.F. tfutt-on and Co.,

Inc.

tlpon Hughes' departurre, a nsid '.rnidentified FtrCB acco:nt exeer:tive took

over Stone's aceoutt. Because the n*r aceount exeeutive dirl not have a pcr^Er

of attorneY, he nee<le'l Stone's authorization before executing trarfes f-or

stone's accorxrt. (c.r. 1, aL 7.) r+ren stone refused several tra,le reccrr[rErF

dations, this salesnar told Stone that he vES too b:sy to vrcrk with Stone.

stcne's ECCB acco1.x1t ,iras closerl on May 14, 1981, and a ehecl< for $3,501,12,

Lhe rsnaining l:alance in his accornt, wrs sent to him. Id.

Strortly afLer he had closed his lCrlB account, St,)ne cpened an E.F. Ffutton

account with Hughes. I-a.ter, in early L)92, ttughes alleqedly told Stone that,
contrary to his previ,r:s reo::esentationr; in 1990, FCgl's obtaining po,trers of
ati-cr"ne), fran its erlsi-Grers had been a ''stronqly prornted,' 1nliry an<1 not a
prerequisite for the ,r:stcners' doing b,rsiness with FCCB. Hu$tes arso

a)-1er;erll.rz statgl that F[J--B voulcl have permitteri Stone to witfdravr the fr:nds he

reqr:esterl in nrid-}t:-ne 1980 vrithout rec4u-,-rinq hj-rn to or-rrchase arlrlitional cr:*
l-racts, if S+-one had liirei an attorney. (C.n. 1, at cr.)

Stone alleqal Lhat this conversat-icn took olace on Janr.rary 26, LgB2,

coinci-dentaily one yeirr and 364 days before he fifed his reparations ccnr
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1lplaint.'/ Mr. Stone claimed damages "in excess of $10O,OO0." (C.R. I, at

2,) Considering the $14,000 in withrlrawals and the $3,501.12 returnal to him

rvhen his FffR aeco:nt was eloserl, Stone's cxtt-of-pocket losses vere $4,498.88.

(c. n. 32, at_ 325. )

B. Ttre Cqrrrri-ss_ion's Q>inion an<l Order.

AfLer FCCB fil-erl an ans\^Er raising the defense of statute of lirnitations
(c.n. i1), NJ Painter issued a'tby 22, 1985 order directing Stone to shou

cause ',,^iey the cornplaint shoulrl not hrc disrnissed on the gror:rxl that he failed

to file his corplaint within tvo years after the cause of action accn:ed.

(c.q. 26.) on June 15, 1985, stone firai a respc,nse (C.R. 27) in virich he

arqued that- he faileri co discover that FCCB did not re<pire discretionary

trading authority, arxl 1:hat ECCB did not inq'Dse restrictions on cash

r,vithdramls, rrntil. his alleqal telephone conversation with rfughes on January

26, L982. I?rerefore, Stone argued, his reparar-ion ccrrplainl filed on ,Jamrary

25, 1984 "vrculd apprear to trave been filerl within the tvo year [limitations]
pericr1." (c.R. 27, at 281.) By orrler clated Ju"re 19, 1985 (c.R. 2B), AIJ

Faint"er rlisnr,isserl the ccnq:Iaint, n:1ing that all of Stone's claims vere barrerl

'r-1.'seetion 14(a) of the Act because he had not shr:ru.m that'nis causes of aetion

accn:ed any time after 1980 (c.n. 28).

O..r Stone's appeal, the Conmrission affirmeri. (C.n. 32.) Citing &rflnds-

sion preeslent that relied upon authcrities of this Court ,il *u Ccnn[ssion

Z/ Stone allegerl il his corgrlaint (c.R. 1 at B) tiat this conversation tod<
place on or abouE. Februa4r L982, br:t in respryrse to the ALJ's O:der to Shcnr
Cause (gee ltfra-), and in his brief to this Oourt, he ctained that the
converffiffik plaee on the earlier date. (eet. Br. at 2).

E Ttre Cqmnission cited Graves v. F\.rtures rnvestnrent, co., [I9BO-1982 Transfer
E'inaerl coTm. Ebt. L. ne ;J;i* ". R.J.
O'Brien & Associates, Inc., '[Current Binder] Conun. FUt. L. ne-i]l-ffi,OfZ

Y
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explained that in cases virere fratrl is allegerl, a cause of action accrues and

the statute of limitations begins to nrn wtren the corplainant discovers or, in

Lhe exereise of reasonable ,liligence, should have discovererl the allegerl

rniseonduet. (c.n. 32, aL 328.) The Ccnmrission also reeognizeri ttraL once a

respordent raises the statuLe of limit-ations as a defense, the b:rc1en is on

the ccnplainant to shcr,v that his failure to rliscover his causes of aetion in a

Limely nELnner qas not attrib:table to a lacl< of reasonable rliligence. Id.

The Corur"i-ssion found that Stone's allegiations that ICCB defiauderi him try

refusing t-r: permit him to plaee rmrket orders, stop orders, or orders for

shr:rt futr.rres positions, were knoar to Stone vrell before January 1982 ard thus

time-barred. As for Stone's other two allegations regarding the discretionary

trading authoritlz ard withrtra'wal restrictions, the Ccnmrissiorr for-rrl that Stone

in the exercise of reasonable diligence should have tfiscovered the allegerl

falsit-y of Hughes' represent-atimrs i:efore .Tanrrar:7 25, L982. The C.crnnission

reasonerl ttrat trccause l{ughes has the only salesnan to represent that FCCB

r:equirerJ discretionary trading auttrority, and tvo oLher F"CCB salesnen harl

acted contr,1ry to this rryresentation jl perrnitting Stone's account to trade

without- il, Stone, no later than I'4ay 1981, rdas Dut on notice of the potential

falsity of Ffughes' representation. The Conrnission rejected Stone's argurnent

that it .'was reasonable for Slone to asslre his first FCG account- execr:tive,

Kevin l'bttoni, overlod<ed the poaer of attorney requironent given Stone's

concessicn (c.R. 31, at 296) trrat l,'lattoni r,vas in close c-ontact with his F[-cB

supervisor (v,.iro w:uld rrot likely have overlmke<l the allegerl discretionary

authority recluirsrent). (C.a. 32, aL 330 n.6.)

(crrc 1986) , appeal pending, l.lo. 86-1533 (8th cir. ) . These ccnrnission casesrelierl uDon, anDng oLher cases, Santos v. rlniterl BroLherhood of Carr-renters anrl
Joiners, 5I9 F.2d963, 968-69 (2
ffi-IZi- cir. Lg77); and Ktein v. Bclarer, +zt r.ffiir. l97o).

tr
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T'he Ccrnnission also reasoned that because of the inconsistent treatrnent

he receiverl fron Hughes regarding FCCB's poliqg aborrt cash witMrawals, Stone

i,^ras put on not-iee hry mid-Ir-rne I9BO of the possibility that scrrething raas

arniss. The Ccrmnissicn fourxi that ix l.by 1980, rnftren Stone's aceottrrt e^1uity

exceerle<l $75,000, FCCB permittexl him to withdraw $10,000 with no restric-
tions. I-ess than a nsrth later, after ac.cotl.rt equity had inereasal to nore

t-han $100,000, S-uoI'!€ vas allegelly inforned by Ffughes that Stone cculd r:rot

tritHraw funris withouL pr:rchasing rrnre contracts. Ttre Ccnrnission conelr-r1ed

that

[t-]f,e absence of strh restrictions [in )t4ay I9g0] should
have alerted Stone to the pnssibility that Hughes was
not accurately representing FCCB's position when Hughes
told him less than one m>nth later (v/rren the aecount
eq-rity had actually increase.i) that he cor:ld not witlF
draw any flDre rrDney without agreeing to trade addlticnal
eontracts. (c.n. 32, at 329. )

Inlit-h resp:ect t-o 'ooth clai:rr.s of rnisrepresentation, the Ccxrrnission corF

clwlerl that Stone had failal to shos anr/ extenrrating circuntstances justifyinq

his failr,:re to iriquire:

the record does not estabrish that stone's relationship
w'it-h Hughes was such that he roa.s incapable of exereisinq
reasonabre inrlerrendent judgrrent in the face of evidence
thal Hughes rnighrt be misleading him. rnforrmtisr about
FCCB's policies \^as readily available frcrn the tlrree
account exerutives Stone Cealt with. There is no evi-
dence that tfuqhes preventsl Stone frcrn follo,^ring up on
his concern and there is nothing to suggest that an)rone
fran FfilB, either before or after Hughes, tenure, did
anl.thing to suEqest to Sto:re that Hughes had aceurately
stated FCCB's rclicies. (C.n. 32 at 330)

Thus, the Corrrission conchxled, "[c]onsidering the infornation arrailabl-e to
hiin, Stone faitel to act rliligently to rlisco.ver Hughes' allegexi rniscoryluct.,,

(c.p. 32, at- 330. ) Accorctingly, the Cr;lnnission concluded that hi-s mlsrepr*

sentation claims r^ere likerrise ti-me-barrer1. Id. Stone noll appeals to this
Co'.rt.

E
E
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ARGL},IINI

TFIE CCTvII!4ISSION'S G]I.CLUSION TT,\T ,ALL OF FETITIONER,S
CIAI\,IS ARE IAPAED BY TFTE S ATLN]I' OF LIMITATIONS
IS $]PPORIED BY THE 9JEIG}M CF TT{E SrIDE}.CE.

The proper scope of judicial revig,v of CflIC reparation orders is nar-

ro,r/. section 6(b) of the Act, 7IJ.S.C. $ 9 (fOeZ1, as incorporated by Secticn

ia(e) of the Act, 7 U"S,C" $ f8(e) (1982), provides tliat "the findiJlgs of the

Ccrmdssion, as to Lhe facts, if supporterl Iry the wei$rt of evidenee, shall

" be conclusive. " As this Court has recognized, in rsrignring the Ccrnmis-

sion's orders urr<ler t're "weight of evirlence" standard:

the ccurt's ftmction 'is scrnething other tlan that of
nectranieall-7 rexaeighing the evidence to ascerLain in
which direction it preponderates; it is rather tn revierp
the record ,uith the prlrlDse of determinirg vfirether the
finder of fact r^as justified, 1,e., acted reasonably, in
c.oncltrling,lhat the evidence, ffiluding the dsneanor of
the witness,ss, the reasonable inferences drar,,rn ttrerefrcrn
arxl oLher pertinent circr-rnstances, supported his findinqts.'

llaltmier v. CEIIE, 554 F.Zd 556, 560 (2d eir. L977), qroting Great Vlestern Foocl

Distributors, rnc. v. Brannan, 20I F.2d 476, 479-ffi (7th cir. 1953). Accord

S_clgl v _CITC, 74O F.2dL262, 1272 (p.c. Cir. 1984), rev'd on other grcunds,

105 5. Ct--. 3245 (f986): Myron v. Fhuser, 673 ?.2d994, 1005 n.17 (Bth eir.

reBz) 
"

c.tn appeatr, Stone s arguments are all in suf4)ort of an assertion that the

Csrnnissir:n erred in f ntirq that he had notice of his ;ntential reparation

claj-nrs no later than rby 1981. Ttus, Stone is nraking purely facLr:al argi\xnents

;.irich nnrst be reviewgl urrler the rveiqht of evidenee starxlard; he is not

contending t.hat the Grnrnission errerl in its application of t:he lar,rr. Nor eould

tre, as the Ccrnnission's lega-l analysis is entirely crcnsistent with Second

Circuit precerlent.

This Court has ]-oyq rsccxTnized that linr-itations r:eriods in frar-rl cases Co
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not begin to rr:n urtil tJle frard is discovered, or upon reasonable inquiry,

should have been discovered. W, Arrnstrong v. t'bAlpin , 699 E.zd 79, 87 (2a

Cir. 1983) ("4ong!fmq."); Arneil v. Ramsey, 550 t.2d,774, 7BL (2d Cir. tg77J

("[rneil"); Klein v. Strields & Co., 47A F.za,L344, L346 (2d Cir. L972); Klein

v.. Bcr^rer, 42L F,2d 338, 343. this Court has also reccgnLzed. that:

the tine frcrn wtrich the st-atute of limi_tations begins to
rur is no+- the time at ld'rich a plaintiff beo:nes a\^Ere
of all the yaricx.rs aspects of the alleged fratr<1, lert
rather the st-atirLe runs frcrn the time at ui^rich plaintiff
should have discovered the general fraudulent schsre.

4f*9i1, 550 F.2d at 7BO, quotingKlein v. Borer, 42L F.2d at 343. "The test

as to viren fraul should with reasonable diligence have been Ciscovererl is an

objective one." Ar.mstrong, 699 F.2d at BB. "[U]nawareness of facts or larr,

alone, rloes not jrrstify susprending the orreration of the statute [of limita-

tionsl."  Eneil, 550 F.2d at 781. Rather, the i-rxTuiry is "[er]hat facts r,rould

alert reascrrrable person on to the possibility of rarrorrgdoing?" Koke v. Stifel,
Nicolaus & Co. rnc.r 620 F.zdL34o, 1343 (8th Cir. rgBO); see also Arneil, 55O, r rlgrr,

E. 2.1 at- 781-81.

Once a resrnndent raises the statute of Iindtations as a defense, the

l;svr1e-r Ls ,:n t}1s gcnlclainant to establish that he exerciserl reasonable rlili-
qence in seeking to l:arn facts that r,rou,Id rncover the fratrl . E.(r., Hoffrnan

v. Estabrool< & Co., Ire.,, 587 F.2d 509, 518 (Ist Cir. 1978); CooLj._3vlg&

573 F,2d685, 695 (1s: Cir. 1978). Appfying these principles, the Ccnmission

reasonably conclulal :hat Stone failerri to sustain his burden of establishing

t}:ral"- he exercised rea;onable diligence in order to justify tolling the limita-

tions period for any '>f his clainrs.

In his brief, St,tne concerles that i{r. Ffughes contacterl him on or before

l{gy 7, 1981, and exnl.iined ttnt the loss of Stone,s ec4:ity r^a.s dtre to FCCB,s

refusal to allss sprand trades, short sales or stop orrlers. (pet. Br. 6. )
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Because Stone has thus adrdtted ttrat he had actrral kncprlerlge of ECCB's alleged

refusal to permit short sales anl stop orders as early as May 7, 198I, the

recor<l fully supporLs the Ccxrrnission's finding that these claims, filed tqto

-vears anl eiqht rnonths later, were barrerl qI seCtion l4(a) of the Act.

The record also firily sqports the Conrnission's conelusion wittr respect

to Mr. Stone's tur: misrepresentation clainrs that Stone was aware of sufficient

facts by }by 1981 to -nave r:ut him reasonably on notice of the possibility tJrat

Hughes had rnisrepresente<1 FCCB's ,fiscretiorary authority arxf cash withdrawal

rrolicies. RV,'hy 1981, Stone had dealt with different F'CCB acecxmt exeeutives

before and after }luqhes serviced his FCCB accor.rnt, aru-1 was aware that Hughes

was the only salesnan of the three vi:ro represented that F(-CB rec4:ired a ff,rrler

of attorney as a condition of doing business. Moreover, accordirxl to Stone

(C.R. 1, at 5), !fughes represented that FCCB req:ired the discretionary autho-

rit1, grclr, Stone "s6 llrat positidrs could be closed out rapidfy if neces-

sary." Yet, Stone became aware that Huqhes' use of this authority went velI

6eyonrl "closing out posit-ims rapidly" as soon as he reecgnizexl that i{ughes

heqan "naking trarles at his Ciscretion an<1 notifying [Stone] after the trans-

act-ions." (C.n. 1, at 5')

Final-Iy, the FCCB custcrner agreanent Stone executeJ corrtainerl express

'l ang.rage Lhat ran counter to Hughes' aLlegerl representatiorrs about a discre

tionary authority poliry. In oaragrapr 16 of this agreerent (C.n. 11, at 63),

irls,Erliately above Stone's signature, is a clar:se thaL rea(ls as follo,vs:

In consi<leration for y:r-rr carrying rn7 account, 1

agree that I will in nc 'rraY hold First Co:rrrlity
Cor_porati-on of B;ston responsible for losses
incurre<1 through its tra<1ing recoMendaticrrs or
sr:ggestions since I mrst nrake all final decisions
i" 

",v, 
accounil-T6rfr5ds aaa-eaT

Thus, S"one had notice of: 1) ttre inconsistent Lreabnent of rs*ers of

at.torney try the three FCCB accourit exeer:tives; 2) Huqhes' departure frcrn the
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statd Fx-rrpose of FCCB's requirsnent for a E/,er of attornqg, and 3 ) ttre
lang'rage in iris errstcner agreerent tencling to negate a narxlatory rliscretionary
authority poliql. r,rrith this infornration, a reasonable person in Stone,s
;nsiticn uould have been alerLed to the possi.bility that Hughes had
rn-isrepresentql FCCB's poriqg at reast as earry as May 1981, and vould tave
nade inqui-ries regarding Hughes' representations. stone has fairecl to allege
i:hat he nade any srch inquiries, and thr:s has fairerl to sho,,/ that he exercised
reasonable rliligence in seekirq to discover this cause of action before
January L982, Accorlingly, the reeord fully supmrts the Csnnission,s
eonclusion that therr-: vras no basis for tolling tlne statute of limitations for
Lhis claim.

Sl-one argues (Pt:t' Br. 9) that it '$,aS reasonable for him to assure that
Kevin Mattoni, his f -rsL FCCB accormt exeeutive, cverlookerl the pcrarcr

of a+-torney requirsn.nt because l"httoni rras inexperienced. T,tre corrnission
cr:nsideral ard reject erl this sane argunent, reascning that because, r:rrler
Stone's version of tle faets (C.n. 31, aL 296), lhttoni rraintaine<l ,,close

crmtact" wjth his FCCB supervj-sor ,,it is rrnlikely that the superwisor qoul<i
trave cnzerlcr:ked ure r:*er of attorney requirenent, and it \.ias unreasonable for
st'one f-o assune otherrise." (c.n. 32, ar 6 n.2.) stone arso argues th,at the
treatrnent he received frcrn his t]-irri accolxr.t executive sharld not be rlesnerl tr:
have alert-ea him to t re rrssibili.ty that Hudres misrepresented the roricy
because the tliird acc xmt execr-itive ,lisplayed a ,,don,t care,, attitr_rie, was

"too busy, " and close,i Stoners account ,,after ten tlays a1d a fer,v short
telephone carrs" " (pet' Br. 17. ) yet, stone has arso arg:ed that this
saiesrmn 'licl rsL r"aant to rlear wicr stone beeause stmre raorrld not ac.ceryL his
trade recrrrurierdations' (Pet' Br. 5.) The very fact that this thirrl salesnan
was rakinq trade reecnrrendations ani r1iLl not risnanrl rliscretionary auth,:rity to
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rnake the trades without consulting with stone put stone reasonabry on notice
that Elu{ees ITBy have lierl ',-- him ab,out the pcraer of attorney re<a:irsnent.

stone also argues that "[a]dditiorar prcnrctional rmterial receiverl frcrn
FCCII su]:srluent t-o the qranting of the rrcr^rer of atLornql to I.{r. Hugtres c_..,rF

taine<l po'ver of att-orney forms antl alpeared to sur4nrt I.,t. Ffughes in the po{ner

r:f attorney recpirgrent. " (pet. Br. 9. ) (mpnasis added. ) stone lras not
fired any such lrateriar in t}is proceeding, and tfrus t1.e ccrrrnission has never
had the oplrrrtunity to consider it. rn any event, stone ,foes not arlege that
this rmterial represented that FccB had a nandatory diseretionary authority
q:liry. certainry, the nere inclusion of a blark pcx^,er of attornq,r form in a
mairing wit-h prcnotional naterial rloes not suggest to a reasonabre .rerson that
he m:sL si,7n it.

The ra:orrl also fully sqrynrts the conu:nission's finding ttnt_ stone harl
notice of Hughes' allaTerl misrepresentation about FCCT],s cash withrlrawal
policy as early as nri'd-lune 19Bo as soon as Hughes represented tfrat FCCB w:urrl
noL permit him tn r'ritMraw funcls frcrn hi-s aceotmt without ourc.lrasinq
a'iditionar contracLs. As the conrnission concrr.xled (c.R. 32, at 329), arry
reasonaj:le frerscn \,,Duld have suspectsi r_hat ECCB did nct have such a poliry:
cnry three raeeks earrier, tfughes had r=rmitted stone t-o withdraar 910,000 frcrn
his accotrnt wilh no restrictions rairen sLone had ress e<1trity. Irt)reover, the
cuslomer aqresnent that st-one had signerl contained nc langnrage conditioni_ng a
custorrer's right to rmke wi-thrfrar,als on his agreerent to purchase adrlitionar
contracts' (c'n' 11, at 60-64.) unaer these circr-unstances, a reasonabre
persc8') would have inguirerl as early as m-id-.fi:ne lg8o about Hughes, allegerl
tnisrepresentation. Stone ncrar arreges for the first time that:

[t]tre $t0,OO0 total wit]xirar,vr.r frcrn the account initlay 19BO was issued in t\^ro checJcs, one for $4rO0Oarxi one for $6rOOO. At least one of these 
"f,eA<=was requested and issued thrcr.rgh Efughes, 

"="i"t*t
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while he [Itughes] !,ras cnlt of to^r'r. ralhen ccnplair
ant request-erl additional funds in Jr-ne, Hu*res
mentionexl i-hat his assistant strould not have
authorizerl the withdrawals in t1ay. (eet. Br. LB. )

This allegation, made outside the record on uirich the Conrnission baseri its
decision, is not a Droper subjeet of this appeal. t4r,.ron v. Onicoine, 678 F.2d,

727,731-32 (7th Cir. 1982); see alsoUnited States v. L.A. T\:ckerTruck

Lines, Inc., 344 U.S. 33, 37 (L952); cf. Terkilrtsl?n v. Ifrters, 481 y.2d2OL,

2O4-A5 (2d Cir. 1973). Even if considered and found to be true, this
allegation rucul,-l not jr:stify Stone's failure to inquire abor:t the FCCB

custcn€r agreenent, signed try Stone (C.n. 11, at 60-64), placirxq no

restrietions on wittr-rawals on eclui+-y in excess of nargin requirernents. And

any Dersori rniro is told that he cannot withdrarrr his o.rn funds without paying

Lhe brd<er sr:bslanti-all-y IIDre rnf,ney r^ould be reasonabty alarned about the

mssibility that the broker's representation may be false.

9t-one has not a1 legeri ttrat, once put on notice tJrat Hughes tmy have

nrisrepresenterl FCCB's rr:licies concerning r^rwers oE attorney and cash with-

drawals, he did anytling to disccxrer utrether they rrere urtme. Tris clearly

'1oes not srtstain Stone's burden of establishing that he exercised reasonable

diliqence in discovering the fraul. And, as this Court has recognrzed., "[i:]he

st-atutory [fimitations] oeriorl does not await aopellant's leisr:rely diseovepT

of the full det-ails of the alleged schsre." Arngil_"._Ie.gg., 550 F.2d 774,

1* (2d Cir. te77).
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CU{CX,USION

Accordingly, the Ccmrnission's AugusL 28, 1986 order shoul,l be affirnugl in

aL1 respects.

Re spectfrrlly Subrnitted,

l")atr:ri: Decsn!rcr 18, 1986

ET'dARD S. Gfll)EFMA}o']
Attorney

Ccnrrodity F\rtures trading Ccnmission
2033 K Street, N.W.
Washinqton, D.C. 20581
(202) 254-9880
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UNITED STATES COURT OF APPEALS
FOR THE SECOND CIRCUIT

Ar a stated Term of the united sraces court of Appealsfor Ehe Second Circuit, hetd at rhe Unired States Courthouii int.h" Cicy of New York, ofl the 6th day of Febiuaiy ,-"."thousand nine hundred and eighty-seven.
PRESENT:

HON. J. EDWARD L{JMBARD,
HON. LAWRENCE W. PIERCE,
HON. FRANK X. ALTIMARI,

Cireuir Jud

PHILIP R. STONE,

Petitioner,

-v-
FIRST CO}'I}TODITY CORP. OF BoSToN,
I{ARRY R. HUGHES, and
COM},IODITY FUTURES TRADING COMMISSION,

Respondents.

Appeal by philip Stone, pro se, from an order of the
9g**99ity Furures -Trading commissi6ErCTrrc") , enrered AugusE28, 1986, which af f irmed the June 19, 'r 985 order of anadministrative. raw.judge dismissing petitioner's complaint onstatuEe of limitations grounds. ff,is court has juriidiction Eoreview CFTC orders under 7 U.S.C. S 1g(e).

_ Appellant filed a reparations compraint on January 25,
1931. Reoararion acrions qre Limery under tr,e commodiry
Exchange Act if commeneed "within Ewo years afiei Etrc cause cfaction accrues." 7 u.s.c. s 18(a). r;1 eases such as this one,where fraud is arleged, a cause of action accrues and thestatute of limitations begins to run when Ehe complainant
discovers or, with the exereise of reasonable diligence, shoulci
have discovered the alleged misconducE. Armstrong v. tlcAlpin.
699 F.2d 79, 87 (2d Cir. 1 983) . Appeltan
statute of limitations should have been toIIed until January
1982 because he did not discover the alleged fraud untit tfrlttime is withouc merit. rn our view, the iecord supports the
CFTC's finding rhaE appellant knew of or with reasbnablediligence should have discovered the alleged misconduct morethan cwo yeafs before he filed his complaint. Aceordingry,
9g91""e. appelrant's cause of action actrued before Januiry'25,
1982, the CFTC properry affirmed rhe dismissal of Ehe "o*plaintas tine-barred.

#FEBOO

{!g?r'..,,((
'CtR!-il

Af firmed.
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