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now dead or alive. If they are deceased,
their privacy -interest is almost certainly di-
minished. - And even for those who are alive,
the privacy interest may vary. Those who
were investigated to determine their political
connections to Robert Kennedy—whether
President Johnson’s White House staffers or
certain newspaper owners—might be rather
proud to have been targeted. Those who
provided information to Hoover, inside and
outside government, which was not for law
enforcement purposes, are not, in my view, at
all entitled to privacy. The government
seems to have taken the position in this case
that anyone, including those in the news
media, who gave Hoover or the FBI informa-
tion about potential political enemies is enti-
tled to protection from exposure. I think
that is absurd; that the statute explicitly
protects law enforcement confidential sources
implies that non-law enforcement sources—
here, confidential sources of political informa-
tion (“Hoover Friendlies”)—are not protect-
ed. To be sure, some of the material in the
files may have been collected originally for
law enforcement purposes and therefore
should be treated as such, but having read
“the files I can confidently state that they
were not, repeat nof, compiled for enforce-
ment. The government should not be al-
lowed to claim the law enforcement privilege
merely by asserting that a file or document
contains descriptions- of conduct that would
be a crime under some law, somewhere.

We are remanding to the district court and
urging it to proceed with alacrity. 1 know
how busy our district judges are and how
formidable a pile of material this case pres-
ents, but I urge Judge Jackson to read in
camera as much of these files as he can so
that he will fully understand the enormous
public interest in these materials. Given
their importance, I would hope senior offi-
cials in the Justice Department, rather than
just an Assistant United States Attorney,
would also review the files. - That could expe-
dite proceedings.

STEPHEN F. WILLIAMS, Circuit Judge,
concurring: ,

I concur but wish to add that one of the
obstacles to granting the government’s mo-
tion for summary judgment may be that its
affidavits are obscure about how much effort

it makes to find out if the persons whose
privacy it invokes are alive or dead. The
affidavit of Special Agent Llewellyn says that
the Bureau did not invoke either of the priva-
ey exemptions (6 or 7(C)) if “the FBI had
knowledge from the responsive files or inde-
pendently that a person is deceased.” That
of Special Agent Superneau similarly says
that she did not withhold information relat-
ing exclusively to “individuals that I know to
be deceased.” It would seem to be consis-
tent with these affidavits that the agents
have been completely passive on the issue,
taking death into account only if the fact has
happened to swim into their line of vision. If
that is true, there would be a question
whether the Bureau’s invocation of the priva-
¢y interest represented a reasonable re-
sponse to the FOIA request, at least if the
Bureau has, or has ready access to, data
bases that could resolve the issue.
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Parties petitioned for review of Federal
Energy Regulatory Commission (FERC) or-
ders relating to natural gas pipeline compa-
ny’s restructuring of its service and opera-
tions. The Court of Appeals held that: (1)
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challenge to order setting different eligibility
limits to obtain one-part sales service for
pipeline’s former customers would be re-
manded pending rehearing of separate, re-
lated order, and (2) challenge to FERC'’s
consideration of “rolled-in” rather than in-
cremental pricing for newly constructed fa-
cilities was not ripe for review.

Denied in part and remanded in part.

1. Gas ©14.5(9)

Federal Energy Regulatory Commission
(FERC) order setting different eligibility
limits to obtain one-part sales service for
natural gas pipeline’s former indirect small
customers and direct small customers, in con-
nection with restructuring, would be remand-
ed for further consideration in light of pend-
ing rehearing of separate FERC order on
related issue.

2. Gas &=14.5(3)

Natural gas customer’s challenge to
Federal Enmergy Regulatory Commission
(FERC) order that considered pricing of
costs of newly constructed facilities upon
pipeline company on “incremental” rather
than “rolled-in” basis was not ripe for review,
where FERC expressly deferred making fi-
nal decision until parties had opportunity to
present further evidence in company’s ongo-
ing rate case.

3. Administrative Law and Procedure
=324
An agency has broad discretion to deter-
mine when and how to hear and decide the
matters that come before it.

On Petitions for Review of Orders of the
Federal Energy Regulatory Commission.

Jennifer N. Waters, Washington, DC, ar-
gued the cause for petitioners East Tennes-
see Group and Tennessee Valley Municipal
Gas Association. With her on the briefs
were Jack M. Irion, Glenn W. Letham and
Channing D. Strother, Jr, Washington, DC.

Lee A. Alexander, Washington, DC, ar-
gued the cause for petitioners Ocean State
Power, et al. With him on the briefs were
Stefan M. Krantz and Yoav K. Gery, Wash-
ington, DC. Carl M. Fink, Portland, OR,
entered an appearance.
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Edward S. Geldermann, Attorney, Bethes-
da, MD, Federal Energy Regulatory Com-
mission, argued the cause for respondents.
With him on the brief were Jay L. Witkin,
Solicitor, John H. Conway, Deputy Solicitor,
Susan J. Court, Special Counsel, and Janet
Kay Jones, Attorney.

Robert H. Benna, Washington, DC, argued
the cause for intervenor Tennessee Gas Pipe-
line Company. With him on the brief was
Jeanne M. Bennett, Washington, DC. Mi-
chael J. Fremuth, Washington, DC, entered
an appearance.

Bruce A. Connell, Houston, TX, Kevin M.
Sweeney, Joseph D. Naylor, Wilmington, DC,
John E. Dickinson, Michael L. Pate, Wash-
ington, DC, Charles J. McClees, Jr., Mickey
Jo Lawrence, and Norma J. Rosner, Hous-
ton, TX, were on the brief for intervenors
Indicated Shippers. J. Paul Douglas, Gasto-
nia, NC, entered an appearance.

Before: WALD, SENTELLE, and
RANDOLPH, Circuit Judges.

Opinion for the Court filed PER
CURIAM.

PER CURIAM:

The two issues presented in these consoli-
dated petitions arise from orders of the Fed-
eral Energy Regulatory Commission relating
to Tennessee Gas Pipeline Company’s re-
structuring of its service and operations to
conform with Order No. 636. See United
Distribution Cos. v. FERC (“UDC”), 88 F.3d
1105 (D.C.Cir.1996).

[1]1 The first issue deals with a difference
in the pipeline’s treatment of some of its
“small” customers in terms of their eligibility
for “one-part” sales service, eligibility that is
for a discount subsidized by other pipeline
customers. The Commission’s order of No-
vember 12, 1993, set a 5,300 dekatherm
(“Dth/day”) eligibility limit on the pipeline’s
former “indirect” small customers, but allo-
cated a 10,000 Dth/day eligibility limit on
Tennessee’s former upstream, or “direct,”
small customers. See 65 F.E.R.C. 161,224,
at 62,062-63 (1993). Petitioners East Ten-
nessee Group and Tennessee Valley Munici-
pal Gas Association, representing some of the
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pipeline’s former indirect small customers,
point out that after restructuring they are in
the same position as the pipeline’s former
“upstream” small customers; both classes
are now direct customers. Their argument
is that the Commission’s approval of an eligi-
bility cutoff for former upstream small cus-
tomers nearly double that granted to former
indirect small customers amounts to “undue
discrimination” in violation of the Natural
Gas Act, 15 U.S.C. §§ T17c(b), T17d(a). The
Commission, of course, denies that it has
discriminated. In its view, it has merely
maintained the status quo. Before restruc-
turing the eligibility limit for indirect small
customers was no more than 5,300 Dth/day;
for upstream small customers, the limit was
10,000 Dth/day. Mairitaining these cutoffs,
the Commission believes, did not result in
unequal treatment. Both classes of small
customers were treated the same: They
were placed in the same’ position after re-
structuring as they were in before restruc-
turing. :

We had a related problem before us in
UDC. Order No. 636-B indicated that an
upstream pipeline’s former indirect small
customers could qualify for discounts only if
they could demonstrate need in the individu-
al restructuring proceedings, although for-
mer upstream small customers automatically
received the discount. See 61 F.E.R.C. 161,-
272, at 62,020 (1992). East Tennessee Group
and Tennessee Valley Municipal Gas Associa-
tion claimed that this difference in treatment
amounted to “undue discrimination” against
them. We held that the Commission had
failed to justify this seemingly “arbitrary dis-
tinction between former indirect small cus-
tomers of upstream pipelines (who are now
direct small customers) and small customers
who have always been direct customers of
the same pipelines,” and remanded the “issue
to the Commission for further consideration
of whether or not the small customer benefits
should be made available to the former
downstream small customers.” UDC, 88
F.3d at 1175.

The Commission rendered its orders in
this case before UDC came down. In the
ordinary course, we would consider vacating
and remanding for reconsideration in light of
our intervening decision. Although there are
differences between the issue in UDC and

the issue in this case, other developments
convince us that the proper course is to send
the case back. Proceedings on remand from
UDC are well underway. In Order No. 636-
C, the Commission reaffirmed its decision to
determine on a case-by-case basis the limits
on former indirect small customers’ eligibility
for the upstream pipeline’s small-customer
rate. See 78 F.E.R.C. 161,186, at 61,776-78
(1997). To demonstrate why it was appropri-
ate to proceed in this manner, the Commis-
sion discussed its orders in Tennessee’s re-
structuring = proceeding—this case—setting
different eligibility limits for former indirect
small customers and former upstream small
customers. See id. at 61,778. East Tennes-
see and Tennessee Valley Municipal Gas As-
sociation sought rehearing of Order No. 636
C. Their réhearing petition makes argu-
ments identical to those in their brief in this
case, using the same sources and at- times
even the same language. The rehearing pe-
tition is still pending before the Commission.

Thus, the general issue of the treatment of
a pipeline’s former indirect small customers
under Order No. 636 has not yet been finally
decided by the Commission. It would be
imprudent for us to review the merits of a
question still under consideration by the
Commission. Accordingly we shall remand
this aspect of the case to the Commission so
that it may be considered in light of the
outcome of the rehearing of Order No. 636-
C.

[2] The remaining matter before us is the
challenge by JMC Power Projects to what it
describes as a final agency action in the
Commission’s Second Compliance Order—a
decision to price the costs of newly construct-
ed facilities on Tennessee on an “incremen-
tal” rather than on a “rolled-in” basis. 64
F.ER.C. 961,020, at 61,219-21 (1993).
These facilities, which were constructed to
serve JMC Power Projects and other North-
eastern customers of Tennessee, consist of
additions and replacements of pipeline loop-
ing, and new compressors and interconnec-
tions on Tennessee’s integrated mainline.
They have been priced on an “incremental”
basis since their original certification, mean-
ing that only those customers directly served
by the facilities—customers such as JMC
Power Projects—pay for costs associated
with them. See eg, 45 F.ER.C. 161,010



1088

(1988). In the Second Compliance Order,
the Commission considered permitting Ten-
nessee to switeh from incremental to “rolled-
in” pricing, thereby spreading the costs of

- the facilities across all customers of Tennes-
see. See 64 F.E.R.C. at 61,219-21.

We do not believe this challenge is ripe for
review. Although the Commission consid-
ered the rolled-in pricing issue in its Second
Compliance Order, and tentatively concluded
that the evidence in the record did not justify
it, the Commission expressly deferred mak-
ing a final decision until the parties had the
opportunity to present further evidence in
Tennessee’s ongoing rate case. See id. at
61,220-21. The Commission informed the
parties that they “should further address the
roll-in issue in Tennessee’s ongoing rate pro-
ceeding. ... There, the parties will have the
opportunity to develop a record that fully
explores the costs and benefits to the exist-
ing shippers....” Id. at 61,221. True to its
word, the Commission reconsidered the issue
in the rate proceeding, and determined that
the evidence did not support rolled in pricing.
See Tennessee Gas Pipeline Co., 76 F.E.R.C.
161,022, at 61,112 (1996), reh’y denied, 80
" F.E.R.C. 161,060 (1997). JMC Power never-
theless argues that the Commission’s deci-
sion to defer the rolled-in rate issue in the
Second Compliance Order should be treated
as a final decision on the merits because it
demonstrated that the Commission was ap-
plying an unlawfully stringent standard in
determining whether rolled-in rates were
justified. The question is not, however,
whether the evidence before the Commission
was sufficient to justify rolled-in rates. The
question is whether the Commission made a
final decision about the validity of such rates.
On that score, it appears clear to us that the
Commission decided only to examine the is-
sue in the rate proceeding.
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[31 JMC Power also thinks that the Com-
mission must have fully resolved the rolled-in
rate issue because it required the parties to
develop an “exhaustive record” in the re-
structuring proceeding, and because it had
previously expressed its intent to decide the
rolled-in rate issue in the restructuring dock-
et. But whatever the Commission initially
contemplated, it ultimately decided not to
decide the issue. An agency has broad dis-
cretion to determine when and how to hear
and decide the matters that come before it.
See Mobil Oil Exploration v. United Distri-
bution Cos., 498 U.S. 211, 230, 111 S.Ct. 615,
627, 112 L.Ed.2d 636 (1991); Algonquin Gas
Transmission Co. v. FERC, 948 F.2d 1305,
1314-15 (D.C.Cir.1991); GTE Service Corp.
v. FCC, 782 F.2d 263, 273 (D.C.Cir.1986).
The Commission is not barred from hearing
new evidence in a rate case simply beeause it
previously gathered evidence on that issue in
the restructuring proceeding. JMC Power
points to no statute or regulation preventing
the Commission from deferring a final deci-
sion to the rate proceeding even though, at
an earlier point, the Commission considered
resolving the issue in the restructuring hear-
ing.

*® * * * R *

We remand the eligibility limitation placed
on Tennessee’s former indirect small custom-
ers for consideration in light of the Commis-
sion’s rehearing of Order No. 636-C. We
deny the petition to review the rate treat-
ment of facilities on Tennessee’s pipeline for
lack of a final judgment on that issue.

So ordered.
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