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I'NITED STATES COURT OF APPEAI,S
FOR THE DISTRICT OF COLI,II{BIA CIRCUIT

NOS. 92-L567, ET AL.

ASSOCIATED GAS DISTRIBUTORS, ET AL.,
PETITTONERS

v.

FEDERAL ENERGY REGUI,ATORY COII{MISSION,
RESPONDENT

BRIEF FOR RESPONDENT FEDERAL ENERGY REGUI,ATORY CO}IUISSION

STATEIdENT OF BEE IsgUE

Wtrether the Federal Energy Regrulatory Commission

(rrcommissionrr) acted within the rawful scope of its authority
under Section 7(c) of the Natural Gas Act (rNGAr), 15 U.S.C.

s 717f(c) when it modified through a notice-and-cornment

rulenaking certain procedures of its blanket certificate
transportation regulations .

STATUTEE AIID REGUI,ATIONS

The pertinent statutes and regulations are set out in the
appendix to this brief.

JTURISDTCTION

This Court has jurisdiction under Section t-9 (b) of the
Natural Gas Act, 15 U.S.C. S 717r(b).



-2-
STATEUEITE OF l[EE CASE

X. ITAEI'RE OF TEE CAsE, COURSE OF PROCEEDINGS. AND
DrgPosrrroN BEIpr

The instant case involves the lawfuLness of a final
Conmission ru1e, adopted pursuant to the notice-and-comment

procedures of Section 4 of the Adninistrative Procedure Act, 5

u.s.c. S 553, which, among other things, eliminates a time linit
on automatic authorization and a notice-and-protest procedure

from the Conmissionrs blanket certi.ficate transportation
regulations issued under Section 7 (c, of the NGA. U

The orders from which review is sought are: (1) Order No.

537, Revisions to Recrulations Governincr Transportation Under

Section 3LL of the Natural Gas Policv Act of L978 and Blanket

Transportation Certificates, rrFinal Rulerrr Docket Nos. RII9O-7, €t

41., III FERC Stats. & Regs. [Regulations Preambles] S 3Ot927

(Sept. 20, 1991) (R 853-923, JA 129-18s); and (2) order No.

U As relevant here, Section 7(c) (1) (A) of the NGA provides:

No natural-gas company or person which will
be a natural-gas company upon conpletion of
any proposed construction or extension shall
engage in the transportation or sale of
natural 9ds, subject to the jurisdietion of
the Commission, or undertake the construction
or extension of any facilities therefor, or
acguire or operate any such facilities or
extensions thereof, unless there is in force
with respect to such natural-gas company a
certificate of public convenience and
necessity issued by the Conmission
authorizing such acts or operations

].s u.s.c. S 717f (c) (1) (a) .
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537-A, Revisions to Recrulations Governing Transportation Under

Transportation Certificates, rrOrder on Rehearingrr Docket Nos.

R!,I90-7, at a1., rrr FERC stats. & Regs. [Regulations preanbles]

n 3A,952 (Sept. 2L, L99Z) (R 1018-1043, JA ZL6-241).

II. STATEUEITT OF TEE FICTS

A. Statutorv and Recnrlatonr Background

Relevant to this case is the Cornmissionrs construction and

transportation authority under section 7(c) of the NGA, 15 u.s.c.
5 717f(c) and Section 311 of the Natural Gas poliey Act of 1978

(rrNGPAr), L5 U.S.C, S 3371.

1- construstion under the NGA: Beginning in LgB2, the
commission promulgated rures (see 18 c.F.R. subpart F) providing
for section 7(c) rrbranket, certificates that, ssject to a

notice-and-protest procedure, preauthorized a broad range of
routine construction projeets. Thus, under 1g C.F.R.

S 157.205(b), a pipeline seeking construction authority must file
with the Commission a written rrrequest for authorizationtt of the
project, which the cornnission mas soon as practicable, must

publish in the Federal Register. See 18 C.F.R. S I57.205(e).

U rf within 45 days after publication no protest is fi-Ied,
the pipeline may, without further commission authorization,
proceed with the project. 18 C.F.R. S 157.205(i).

U The commissionrs regTurations arso refer to reguests for
authorj-zation as rrprior noticetr filings. E-8, €.g., l_g
c.F.R. SS L57.2O3, L57.211(a) (2), L57.2L2(al , Lsz.2L3 (b) ,and L57.2L4.
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If any person files a protest within the 45-day period,

Section L57.205(9) provides that the pipeline must meet the
protestorrs objection within thirty days, if the protest is not

withdrawn within 30 days, the pipeline may not lawfully construct
the facility pursuant to its blanket certificate. See 18

c.F.R. S 157.205(g). Instead, its request for authorization is
converted by operation of law into an individual, case-specific
NGA section 7 (c) certificate application, which, in turn, wirl be

processed under the more elaborate and formal procedures set out
in L8 c.F.R. S 157.5 - S 157.21. These blanket [notice-and-

protestrr procedures regarding construction under NGA Section 7

are sti1l in effect.
2- fraasportatioa tuthorLtv uuder the NGA: rn 1983, the

conmission, in order No. 234-8, !r/ broadened the scope of its
blanket certifieate rules to include NGA 5 7 (c) transportation
services.

However, unlike the blanket construction rules, whieh

withheld authorization for comnencement of construction until at
least the protest period had ended, under order No. 234-r- blanket
certificate transportation transactions lrere rrautomatically

authorizedrr for a 120-day perj.od and thus could sonmence without

notice to the Comrnission or third parties. Tf , however, the

pipeline wished to continue the transportation beyond the l-2oth

Order No. 234-8, Interstate Pipeline Blanket Certifieate and
Routine Transactions and Sales and Transportation bv
Interstate Pipelines and Distributors, III FERC Stats. &
Regs. [Regulations Preambles] I 3A,475 ( July 20, 1983).

3_/
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day, it had to fire a request for authorization earry enough in
the 120-day period (i.e., by the Tsth day of senrice) so as to
allow the entire 45-day protest period to run. pipelines firing
rater than the 75th day of serrrice had to seek a conmission

waiver of the l20-day linit on automatic authorization.
3. Changeg rnstituted Ey order No. 136: on November 1,

1985, the cornmission repraced the order No. 234-E prolrram with
the order No. 436 transportation prograu ful w}.ic},, among other
things, conditioned branket certificate transportation
authorization on the requirement that a pipeline agree to
transport for all customers on a nondiscrimi.natory, rfopen aceessrt

basis. In Order No. 436, the Conmission determined to retain the
same L20-day linitation on automatic authorization and the same

notice-and-protest procedure that had been in force under order
No. 234-8 . At the same time, however, the Commission made it
clear that it did not consider these procedures to be a permanent

fixture of its blanket certificate transportation program, but
that:

tilf experience under the new [Order No. 436)
transportation rules demonstrates that prior-
notice filings for these transactions se:ltre
no useful function, the Commission may
entertain petitions to modify the rules
accordingly.

Order No. 436, Regulation of NaturaL Gas pipelines After
Partial Wellhead Decontrol, 50 Fed. Reg. 42r4OB (Oct. 18,
L985), FERC Stats. & Reqs., Regulations preambles j.982-1,995
n 30r565 (1985), order on rehtq, Order No.43G-A, FERC Stats.
5r Regs., Regulations Preambles f 301675 (1985), vacated and
remanded, Associated Gas Distributors v. FERC, e24 F.2d 9gt-
(D.C. Cir. L987), cert. denied, 485 U.S. 1OOG (L989).

!/
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Order No. 436, I 30r665, at p. 3Lr554.

l. Constnretion aad Iransportation Uader Section 311 of the

Natural Gag PolLey Act: With the adoption of the NGPA in 1978,

Congress established a regrulatory framework, covering

transportation and construction activity which was not subject to
the Commissionrs jurisdiction under the NGA. See NGPA Section

601(a) (2) (A), 15 U.S.C. S 3432, 5/ see also Associated Gas

Distributors v. EEB9, 824 F.2d 981, 1O4O (D.C. Cir. L9B7 ("AGD

rtt).

Under Section 311(a) of the NGPA, the Commission ray, by

rule or order, rrauthorize any interstate piperine to transport
naturar gas on beharf of (i) any intrastate piperine, and (ii)
any local distribution companyrt; correspondingly, under NGPA

S 3L1(a) (2) the Commission is authorized to permit intrastate
pipelines to transport gas rron behalf oftr any interstate pipeline
or LDC senred by an interstate pipeline. Between L979 and 1985,

The NGPA ttrevis[ed] a comprehensive federal reg,ulatory
scheme [established in the NGA] to give market forces a more
significant role in deternining the supply, demand, and the
price of natural gasrrt Traascontinental Gas Pipe Line Corp.
v. State OiI and Gas Board of Mississippi, 474 U,S. 4O9, 4Zz
(L986), and to break down the regulatory barriers between
the interstate and intrastate markets.

In addition to setting a phased timetable for NGA
deregulation of wellhead gas sales -- which lrere ultimately
deregulated in the Wellhead Decontrol Act of L989, Pub. L.
No. l-01-60, 103 Stat. L57 (1989) -- the NGPA nodified
regulation of pipelines to tfacilitate[] development of a
national natural gas transportation network without
subjecting intrastate pipelines, already regulated by State
agencies, to FPC regulation over the entirety of their
operations. rtt 824 F.2d at 1001, ouotins H.R. Rep. No. 543,
95th Cong., Lst Sess. 45 (L977) .

5/
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the conmission authorized s 311 transportation onry for gas

destined for the rrsystem suppryrr of the rron beharf oftt r,DC or
intrastate piperine. Hovever, in 1985, order No. 436 e:qranded

the range of transactions qualifying for serf-inplenenting s 311

transportation authorization by elininating the systen supply

restriction, thereby allowing S 311 transportation of gas

directly to end-users without prior Conmission authorization so

long as the transaetion was .ton behalf ofr an interstate
pipeline, intrastate pipeline, or LDC under NGPA SS 311(a) or
(b) . 9/

B. this Courtts Remand Iu AGD-Eadson

a- rn three companion orders issued in L9gg, Hadson -
cascade - Texas Eastern, U, the cornmission interpreted the ron

behalf of[ condition of S 311 expansively by finding that the

Coupled with 18 C.F.R. S 284.3(c), which excludes theconstruetion of s 311 facilities from the commissionrs NGA
oversi.ght, this new transportation authority made itpossibre for end-users for the first tine to ulpass LDCs byarranging for interstate piperines to construcl-derivery
taps under 5 311, and to transport gas directly to them
under S 31L authority.

In light of this nel, opportunity for end-users to
blpass LDcs wj.thout case-specific Commission review of
either the construction of the blpassing facilities or the
transportati.on senrice under NGPA S 3L1, the Cornmlssion in
order No. 435-A, Regrulation of Naturar Gas pipelines After
Partial Wellhead Decontrol, III FERC Stats. & Regs. !t30,6'75, at p. 3L,697 (L985) required interstate pipelines,
before commencingi transportation senriee, to provide written
notification to blpassed LDCs and their state cornrnissions.
See 18 c.F.R. S 284.L06(a) (a) .

Hadson Gas Systems, Inc. , 44 FERC g 6L,O82 (1988), Cascade
Natural Gas Corp. , 44 FERC I 61r08L (L988); Texas Eastern
Transmission Corporation, 44 FERC I 51,080 (l-9BB).

5/

u
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condition rrould be satisfied whenever the tron behalf ofrr entity

derived rrsome economic benefitrr from the transaction. On review

of these orders, this Court found that the Conmissionts

interpretation of the tton behalf ofrr language in NGPA 5 311 was

inpermissibly broad, and renanded the case. Associated Gas

Distributors v. .EEBS, 899 F.zd 1250, ]-260 (D.C. Cir. 1990) ("AGD-

Hadson). On remand, the Commission was authorized to determine

the proper scope of the tton behalf ofrr language in S 311,

provided that the tton behalf oftt entity in the transaction Itis

related to the transportation of gas by an interstate pipeline in
a way that reflects its status as an intrastate pipeline or LDC. It

rd.

C. The Proceedipas Xp This Case

1. llbe Propoeed Rulemaking

Following the remand in AGD-Hadson, the Commission issued a

notice of proposed rulenaking (xNOPRrr), R 27-78, JA L-52,

proposing to revise its interpretation of NGPA S 31Lrs I'on behalf

ofrr standard to conform to AGD-Hadson, and also to eliminate the

J.Z0-day linit on automatic authorization as well as the notice-
and-protest procedure for NGA 5 7(c) blanket certificate

transportation transactions.

Concerning the Section 7 (cl proposal, which is the focus of
petitionersr claims here, the Commission noted in the NOPR that

the L20-day linit and the notice-and-protest procedure for

bLanket certificate transportation: f,) had created unnecessary
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administrative burdens for the Conmission, pipelines and shippers

(since less than one percent of blanket certificate transpor-

tation transactions had been protested) R 56, JA 29i 2') had

created unwarranted incentives for pipelines to transport under

the authority of NGPA S 311 instead of their blanket Section 7

certificates (since they exposed participants to the risk that

their transportation serrrice would be halted within 12o days if a

protest lrere filed and not withdrawn) R 55-55, JA 28-29, and 3)

had inpeded the goal of moving gas as quickly as possible to a

ready market, since pipelinesr reliance on S 3lL authority

necessitates tocating and involving the additional rron behalf ofrl

party. R 54, JA 37. In the Commissionrs view, there vras no

reason in these circumstances why the rules for iurplementing

blanket certificate transportation serrrice should differ from

procedures for iurplementing 5 311 transportation setrrice.

R 56, JA 29.

2. Tbe orders Under Review

a. In Order No. 537, the Commission adopted the proposal to

repeal the 120-day time linit on automatic authorization and to

eliminate the notiee-and-protest procedure required in l-8 C.F.R.

S 284 .22L for blanket certificate transportation serrrices, U

As a conseq[uence of this action, pipelines are no longer
required to make prior notice filings, i-"., requests for
authorization that were fotmerly published in the Federal
Register. If they provide senrice directly to-a customer in
an f,OCts setlrice area, however, they must provide written
notification to the LDC (and its state regulatory
commission) before cornmencing the se:rrice. See 18 C.F.R. S

284.223(d) ir) (vi). On the other hand, the pipelines'
(continued. . . )

u
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and thereby to subject S 7(c) blanket certificate transportation

transactions to the same procedural reguirements that have

governed S 311 transportation since the Commission issued Order

No. 436. Hence, like NGPA S 311 transporters, blanket

certificate transporters now have automatic authority to perforn

transportation setrrice for the full contract te:m, subject only

to an NGA S 5 complaint Procedure. Y
In reaching this result, the conmission found that the

notice-and-protest procedures were unduly burdensome, and had

created a rtnonmarket incentive for parties to gas supply

arrangements to rely on section 3L1 authority rather than section

7 bl-anket authority.x R gOA, JA 166. The Commission noted that

of the 5r4}g blanket certificate transactions that have occurred

since issuance of Order No. 436, only 84 (or 3-.5 t) have been

protested, R 902 n.40, iIA 168 n.40, and rrnot one of these

protested proceedings resulted in a finding that the pipeline had

engaged in unduly discrininatory or anticonpetitive Practices.rl

R 902, JA 168.

U (...continued)
obligation to file initial reports, see 18 C.T.R. S

284.125 rdl (t), and the Coumission's policy (discussed infra)
of publisiring in the Federal Register on a monthly basis
notice of all reported transportation transactions under
NGPA S 3L1 and NGA S 7(c) blanket certificates, were
unaffected bY order No. 537.

Z/ Under Order No. 537, if the Conmission receives a complaint
concerning a pipelinets commencement of a blanket
transport;tion senrice, the matter viII be processed under
NGA S 5 and L8 C.F.R. S 385.206, and the pipeline will be
permitted to continue the service without interruption until
Lhe Commission issues an order requiring that the
transportation service be halted.
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The Connission further found, R 902-03, JA L58-59, that only

ten of 84 protests involved LDC challenges to a Proposed blpass;

the remaining 74 involved general policy issues that were not

linited solely to the transportation transactions that lrere

protested. These policy issues, the Conmission held, were of the

type that had traditionally been processed as complaints under

NGA S 5, 15 U.s.c. 5 7L7d. The Coumission also concluded,

R 904, JA L7O, thatr iS a practical matter, the notice-and-

protest procedure lras not necessary to assure tinely resolution

of protested transactions because protesters could avail

themselves of the NGA $ 5 conplaint procedure, where the

Commission believed that it could act on most complaints within
60 days.

The Cornmission, R 9OO, JA L66, also rejected arguments made

by petitioners that the notice-and-protest procedure lras

statutorily required in order to satisfy the notice and hearing

requirement of NGA S 7(c). On thc contrary, it nela that

S 7(c) rs procedural requirenents can be satisfied by a rule-
making, and concluded that "lt]his rulenaking proceeding satis-
fies those statutory reguirements.rt f3!. The Commission also

rejeeted petitionersr arguments that the substitution of a simple

written notice (see supra n. 8) for the notice-and-protest proce-

dure would prejudice LDC efforts to minimize the risk of blpass.

In this regard, the Conmi.ssion reasoned that its blanket certifi-
cate construction rules under Section 7 continue to have prior
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notice-and-protest procedures. R 906 , JA L72 . U/ Thus, if

the blpassing facilities have not yet been constructed, LDCs can

raise their concerns through the notice-and-protest procedure

still applicable to Section 7 (cl blanket certificate
constrrrction. Id. If, on the other hand, the blpassing

facilities have already been constructed by the tine the blanket

certificate transportation serrrice has commenced, the LDC would

already have had the opportunity to protest their construction.

rd.

b. The Cornmission denied petitionersr rehearing reguests in

order No. 537-A. First, it reaffimed its prior detetmination

that the order No. 537 rulenaking itself satisfies S 7(c) rs

notice and hearing requirement, R L035, JA 234, and then rejected

petitionersr suggestion that the blanket certificate
transportation regulations must at least provide 30 days advance

notice in order to allow LDCs to respond competitively, stating

that rrsuch a reguirement would unnecessarily delay senrice and

would conflict with our goals of creating an efficient market for
natural gas.rr R 1038, JA 236.

Commi.ssioner Mo1er (now Chair) dissented, objecting to the

majorityt decision not to reguire pipelines to provide 3o days

advance notice to affected LDCs, and concluding that, BS written,

Order No. 537 does not provide LDCs uith rra reasonable

L9/ Order No. 537 did not in any way affect the blanket
certificate notiee-and-protest procedures applicable before
the constructj-on of bypassing facilities such as delivery
taps can lawfully commence. see Pp- 2-3, 4pra.
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opportunity to respond to the threat of being blpassed. rr R l-044-

45, JA 211-214.

This appeal followed.
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8I'UITARY OT ARGI'UEIIE

I.

A. The Commission acted lre11 within its authority under

Section 7(c) of the Natural Gas Act to eliminate the 120-day

linit on automatic authorization and the notice-and-protest

procedure for individual transportation serrrices authorized by

virtue of blanket certificates. Advance authorization by blanket

certificate for individual NGA S 7 transportation transactions is
statutorily permissible because: 1) it is well-established that
the Commission is free to rely on its rulemaking authority to
determine issues that do not require case-by-case detetmination;

2) the hearing reguirements of NGA g 7 do not require the

Commjssion to make specific findings as to the public conveniense

and necessity in individual cases vhen the issues involved are

general, and 3) Order No. 537 applies only to blanket

transportation serrricesr i:.-g:-r transactions that are not unique.

Petitioners r argrr:ments that the Conmission is precluded by

this Courtrs decisions in AGD f and }1fts1!g from implementing

NGA S 7 (cl transportation serrrices under procedures that are

identical to NGPA 5 311 procedures should be dj-smissed on

jurisdictional grounds because petitioners failed to raise them

in a request for rehearing, and because they are diametrically

opposed to argruments presented to the Commission on rehearing --
where petitioners argrued that the procedures for implementing NGA

S 7 (c) transportation senrices should as a matter of rrpolicytt be

identical to the procedures for implementing NGPA S 3L1
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transactions. In any event, neither AGD I nor AGD-Hadson ruled
that the Commission must maintain different procedures for 5 3LL

and 5 7(c) transportation services.

B. In eliminating the 120-day automatic authorization
linit and the notice-and-protest procedure, the Commission in
Order No. 537 clearly acknowledged that it was departing from

prior policy and praetice, and provided a full and reasoned

analysis for the policy change.

I{hen it issued Order No. 436 in 1985, the Cornmission made

plain that it did not necessarily consider the notice-and-protest
procedure to be a permanent fixture of its blanket certificate
transportation program. The Commissionrs additional experience

with the notice-and-protest procedure since 1985 confimed that
the procedure was rarely used (only 84 protests out of 5,4O9

transactions), and therefore, the adninistrative burdens and

exPense of the procedure were not deemed justified. fn addition,
not a single protest had resulted in a finding that a piperine

had engaged in unduly discrininatory or anticompetitive
practices.

The Commission further reasoned that the notice-and-protest
procedure had been misused by protesters to raise greneral poliey
issues which were not case-speeific to a particular
transportation transaction, and which are the kind of issues that
the Cornmission nomally resolves through its complaint process.

The Comurissj.on also found adninistratively burdensone the

processing of pipeline waiver reguests that became necessary
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thenever the L20 day automatic authorization period would end

before the 45-day protest period expired. The Conmission

explained that the notice-and-protest procedure was unnecessary

to provide LDCs and other parties the opportunity to have their
objections to blanlcet transportation serrrices addressed by the

Connission in a tinely manner because those parties may use the

NGA section 5 complaint procedure, where the Commission e>qlects

to be able to act on most complaints within 60 days.

FinaIIy, the Conmission reasoned that notice-and-protest

procedures $rere unnecessary to provide LDCs adequate notice and

an opportunity to be heard in cases where they wish to challenge

a blpass. As the Commission explained, LDCs are procedurally

protected in blpass situations by the effect of a combination of

Comrnission regrulations which collectively: L) afford LDCs and

their state com:nissions a notice-and-protest procedure before any

blanket certificate construction of facilities that could be used

to blpass the LDC can commencet and 2) require pipelines to
provide written notice of blpassing transportation serrrice to

affected LDCs and their state commissions before the

transportation senrice commences.

C. The Connission in Order No. 537 reasonably declined to

reguire that written notice be provided 30 days in advance

because this would create an undue advantage for LDCs and be

counterlrroductive to the Commissionrs goal of promoting

conpetition by ensuring a level playing field. Petitionersr

assertion that LDCs are unlikely to become aware that a bypass is
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imminent, absent a 3o-day advance notice requirement, must be

considered highly questionable.

Apart from the Commissionts construction rules, which still
afford LDCs a notice-and-protest procedure for blpass facilities
such as delivery taps and metering equipnent, it would be

difficult for LDCs not to be in a position to know lrhen a blpass

is likely to occur. Initially, the LDC/end-userrs serrrice

contract termination date wiII provide LDCs with an important

clue as to when a potential blpass is likely to occur. Dloreover,

it would be against the end-userts financial self-interest (as a

beneficiary of competition) to conceal the fact that it is
negotiating with the interstate pipeline for better terms than

the user is currently receiving from its LDC.

II.

Petitionersr remaining claims have no merit.
A. Petitionersr claim that the Commissionts Notices of

Self-Inplementing Part 284 Transactions provides less tiurely

notice of new transportation transactions is barred from review

because it was not raised on rehearing. In any event, it has no

merit because, even under the former notice-and-protest
procedure, notice of a new service night not be published until
well into the L2o-day period of automatic authorization.

B. Petitioners also argue, without merit, that this Court

should discount the Conmissionrs projection that it will be able

to deal with most conplaints within 60 days because they have

located two Commission cases in nhich the Cornmission has taken
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longer than 50 days to adjudicate. This assertion, however,

hardly impeaches the Conmissionrs projection that it expects to
resolve most complaints within 6O days.

c. Finarry, petitioners also argue insubstantiarly that
the complaint procedure is a legally insufficient substitute for
the notice-and-protest procedure because when a protest was filed
under the fo:mer procedure, it naintained the status cruo ante
until the commission made a case-specific finding approving the
transaction. However, there is nothing in the NGA, or case Iaw

rerevant thereto, remotely suggesting that the commission has a

nondiscretionary duty to enjoin transaetions -- already found, by

rule, to be in the public convenience and necessity -- whire
protested matters are being adjudicated.
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ANGI'UEI{![

I. lEE COIIUISSIONTB ELIIIIIIATfON Of BOIE TEE 120-DAY LilIT ON
AUTOUAIIIC AUTEORIZAIIION IND TEE XOTICB-AND-PBOIEST PROCEDI'RE
FOR BII}NTET CERIIITICAIIE TRIITSPORTAITIOIT SERVICE TA8 A LA-WFUIJ
EITD REE,SOITABLE EXERCISE OF TEE COUUTSSIOIIIS AUTEORTTY I'DIDER
TEE ITAIII'RAL GAg AC![.

A. ![he Connissiours RulLnq Is Consisteat [ith
Eettled iludicial Preeedent

In the orders on review, the Comrnission expressly found that
it was:

not reguired to make everaz individual blanket
certificate transportation serrrice subject to
notice and protest procedures like those of
the current regulations in order to satisfy
the notice and hearing reguirements of
section 7 (c) of the NcA. This rulenaking
satisfies those statutory requirements.

R 9O0, 1036, JA l-66i 234. This ruling is anply supported by the

decisions of the Supreme Court and this Court. LA
1. In Heckler v. Canpbell, 46L U,S. 458 (1983), the Supreme

Court ruled that even when a statutory scheme reqtrires an agency

to hold a hearing, rrthe agency may rely on its rulemaking

authority to determine issues that do not require case-by-case

dete:mination. tr More recently, this Court has recognized that
I'it is far too late in the day to claim that an agency may not

sinplify adjudications by resolving issues in a rulemaking.rl

LL/ Even thoughr BS a result of Order No. 537, the Commission no
Ionger reguires pipelines to subject each individual
transaction to an adjudicatory process (i.e., a notice-and-
protest procedure) before the transaction receives an
ungualified authorization, pipelines must obtain blanket
certificate authority to perfotm Order No. 436 open access
transportation only in a traditional, adjudicatory section
7 (c) proceeding, with notice to interested persons and an
opportunity for a hearing. See 18 C.F.R. S 284.22L(b) i see
also 18 C.F.R. S 157.11.
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Panhandle Eastern Pipe Line Corp. v. FERC, 9O7 F.2d 185, L87

(D.C. Cir. L99O) (rrPanhandletr), citina Heckler. Finally, relying
on both Heckrer and Panhandle, the supreme court in Mobil oir
Exploration & Producing Southeast. Inc. v. United Distribution
companies, 498 u.s. zLL, 229 (L99L), specifically ruled that the

hearing requirements of NGA 5 7 do not require the Commission to
make specific findings as to the public convenience and necessity

in individual cases rrwhen the issues involved are general.tr fd.
Rather, trgeneral factual issues may be resolved as fairly through

rulemaking as by considering specific evidence when the questions

under consideration are not unique to the particular case.rr rd.,
quotincr Heckler, 46L Ir.S. at 468. L2/

The Commissionfs blanket transportation authority is
governed by the I.robir oit, Heckrer, and panhandle decisions

because its authority has been exercised here only as to
transportation serlrrices that are not unique. under the
Commissionts rule, all NGA S 7 blanket certificate transporters

L2/ Although Mobil Oil and Panhandle both involved challenges to
the Commission|s authority under NGA S 7(b) to approve
abandonments as in the public convenience and necessity, by
rulemaking and without case-specific adjudication for each
abandonment, its reasoning is equally applicable to the
notice and hearing requirement of Seetion 7(c) of the NGA,
which also reguires a Commission finding that proposed
transportation transactions are in the rrpublic convenience
and necessity. rl

Indeed, in Panhandle, this Court approved the
Comrnissionts reliance sole1y on a pipeliners acceptanee of a
blanket transportation certificate -- the same eriterion
involved here -- as authority for finding interstate
pipeline abandonments of purchase obligations to be in the
public convenience and necessity. 9O7 F.2d at 1-88.
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must satisfy uniform terms and conditions prescribed by

Comrnission Order No. 436, such as the requirement to offer both

fim and intermptible transportation to all persons on an open

access, nondiscriminatory basis, 18 C.F.R. SS 284.8, 284.9i the

obligation to provide the same quality of senrice to firm
transportation customers as is enjoyed by firm sales customers,

18 C.F.R. S 284.1Ot the requirement to offer fi:m sales customers

the option to convert to firm transportation serrrice, 18 C.F.R.

S 284.8(b); and the obligation to subject open access

transportation serrrices to flexible rates. 18 C.F.R.

s 284.7 .

2. Petitioners contend, however, that these general

principles do not apply here since the decisions of this Court in
AGD-Hadson and AGD f require a different resutt. According to
petitioners, Pet. Br. L8-22, the AGD-Hadson and AGD I decisions

stand for the propositions that NcA S 7 and NGPA S 3l-1 are

distinct statutory authorizations with differing levels of
regulatory oversight; that therefore NGA 5 7 transportation nust

always be subject to more stringent procedures than apply to

S 3lL transportation; and that, aceordingly, the elimination of
the notice-and-protest procedure and l2o-day time linit by Order

No. 537 must fall since it undermines these holdings. These

contentions do not survive analysis.

a. As a threshold matter, these arguments should be

disrnissed on jurisdictional grounds because petitioners failed to
raj-se them in a reguest for rehearing, as NGA S 19(b), l-5 U.S.c.
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S 717r(b), requires. @,, g,g._r East Tennessee Natural Gas Co.

v. FERC, 953 F.2d 6751 679 n.5 (D.C. Cir. L992), Williams Natural

Gas Co. v. EER!3, 943 F.2d 1320, L328 (D.C. Cir. 1991)i Asarco,

Inc. v. FERC, 777 F.2d 764, 774 (D.C. Cir. 1985) (rrAsarcorr).

Indeed, petitionersr suggestion (Pet. Br. L8-22) that the

Conmission is statutorily required always to impose different
proced.ural reguirements for NGA S 7 and NGPA S 311 transportation
se:rrices is diametrically opposed to petitioner AGD!s earlier
position, as expressed in its rehearing reguest to the

Commission, R 947-963, JA 191-209. In that rehearing request,

AGD argued to the Counission that the notification requirements

and inplenentation procedures for S 7(c) blanket certificate
transportation transactions and NGPA S 311 transportation
transactions should be identical. As it stated:

IF]undanentally, the Commission should avoid
implementing rules and regulations which
would provide an incentive for parties to
elect to engage in Section 311. transportation
over Section 7 transportationr or vice versa.
There is no reason to think that Congress
intended to create different incentives for
these different transportation forms; both
remain of great concern to the public, and
the Commissionts charge to protect the public
interest can be serrred only by creating a
level playing field.

R 958-59, JA 2O2-O3.

b. Even apart from their binding jurisdictional effect,
petitionersr views stated to the Cornmission plainly undercut the

merits of the contrary position raised now before this Court.

Thus, their concession that the procedures for implementing NGPA

S 31-1 and NGA S 7 (c) transportation serrrices are |tpolicytr
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matters l:y for the cornmission to decide cornpretery erodes

petitionersr position urged for the first time to this Court that
distinct procedures are statutoriry required, and that s 311

transportation serrrj.ce must always be inplemented on terms

procedurally less restrictive than S 7 blanket certificate
transportation service.

But, even apart from the weight of the concession, there is
in no substance to the claim (pet. Br. 19) that order No. 537

fails because it rrsubject[s] NGA s 7 branket certificate
transportation to no greater regulatory requirements than exist
for NGPA 5 3LLn transportation. To the contrary, interstate
pipelines seeking authority to transport under blanket
certificates must first subject themselves to an elaborate NGA

S 7(c) certifieation process, in which the Commission must find,
after notice and an opportunity for a hearing, that the
pipeline's application for blanket certificate authority is
reguired by the pubric convenience and necessity. see 1g c.F.R.

s 284.22Lt AGD r, 824 F.2d at 1o39. No such requirement exists
for S 3].L transportation.

!2/ Thusr i, its rehearing reguest, petitioner AGD argued to the
Commission that " [t]hEre is a *r"ry strong oolicy ircrument in
support of the proposition that the same notice-and-protest
procedures should govern transportation pursuant to NGpA
Section 3L1 and blanket certifieates issued under NGA
Section 7(c).t' R. 958, JA 2O2. (Enphasis added.) Likewise,
petitioner WGL|s rehearing request also effeetively argued
that both NGPA Section 3L1 transportation and NGA Section 7
transportation Itshouldtt be subject to the same procedures.
See R 943i JA L87.
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At all events, petitionersr craim that order No. s37

undermines AGD r and AGD-Hadson is wrong even if there were no
difference in the way the commission authorizes NGA s z(c) and
NGPA S 311 transportation serrrice. To be sure, this court in AGD

f obserrred that the rvalue of fulfilling S 311rs purpose of
integrating the fomerly segregated interstate and intrastate
markets . supports 1ess stringent nrles for S 311

transportation., gz4 F.2d at 1039. The AGD r court never
stated, however, that S 311rs purpose always reguires less strict
rules for s 311 transportation than for s 7 transporta-
tioni t!/ nor did it ever reach the question whether a notice-
and-protest procedure is mandated by NGA S 7 (c) . In short, the
AGD r court never suggested that after interstate pipelines have
compreted the traditional NGA s 7(c) certification process to
obtain a bl-anket certificate, they may not commence individual
NGA S 7 (c) transportation transactions under procedures identieal
to NGPA S 311 procedures.

Likewise, there is nothing in this courtrs AGD-Hadson

decision requiring the cornrrission to devise different procedures

!-4/ To the contrary, in AGD r, the court specifically stated:
the purpose of S 311 -- so far as we are ableto discern -- is not to bestow special
benefits on any of the parties on whose
behalf it authorizes transportation . butto reduce the barriers between the interstate
and intrastate gas markets.

824 F.2d at LO42.



-25-
for 5 311 and 5 7(c) transportation serrrices. In AGD-Hadson,

this Court simply invalidated a Conmission interpretation of

5 311rs rron behalf ofrt language because it effectively would have

done away with the need for any pipeline to obtain NGA

certification before performing interstate transportation
se!:vices.

Far from under.mining AGD-Hadson, Order No. 537 actually
supports that decision by eradicating a bias favoring S 311

transportation. Thus, the Conmissionrs elimination of notice-
and-protest procedures for blanket eertificate transportation
reduces a rrnonmarket incentivetr among pipelines and shippers to
rely on NGpA S 311 instead of NGA S z(c) for authorization, which

is consonant with AGD-Hadsonts holding, 899 F.zd at L26L-64, that
congress did not intend to create in NGpA S 311 a far-reachinq
exception to NGA S 7 transportation.

B. Tbe Couuissionrg Eliniaatioa of llhe 120-Dav
Authorization Liuit tad fhe xotiee-lad-protest
Proaedures Is the Product of Reasoned DeeLsiopmaking

1. fhe Counissiontg Orders Fullv leknoyledge eqd
tea

By Order No. 537

The Commission explicitly recognized, R 904 , LO37, JA L7O,

235, that in eriminating the l2o-day automatic authorization
limit and the notice-and-protest procedure, it was departing from

prior policy and practice. E/ As the Conmission itself

L5/ Thus, petitionerst repeated claims (Pet. Br.
abandoning the notice-and-protest procedures,
failed to acknowledge its departure from its
is baseless.

22, 25) that in
the Commission

own precedent

(continued. . . )
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acknoxrledged., rran administrative agency nay change an existing

policy or an earlier interpretation of a regulation if the

departure is adequately extrllained and justifiedrtr R L037, JA 2351

citincr Acadian Gas PiPeline svstem v. EES, 878 F.2d 855 (5th

Cir. 1989), see also Greater Boston Television Corp' v' FERC, 444

F.2d g41, 852 (D.C. Cir. 1970) . Indeed, as previously notedr s,

p. 5, SEE, when it issued Order No' 436 in 1985' the Commission

made plain that it did not necessarily consider the notice-and-

protest procedure to be a Permanent fixture of its blanket

certificate transportation program. Rather, the Comnrission

specifically stated that it nay revisit the need for notice-and-

protest procedures if its experience under the new transportation

rules shows that such procedures serve no useful function. order

No. 436, III FERC Stats. & Regs. [Preanbles] I 30,565, at P.

3L,554. Thus, the Commission did not regard its retention of the

notice-and-protest procedures for the time being in Order No' 436

to be a matter of statutory coercion, but rather simply an

LSJ (. ..continued)

Similarly unfounded is petitionersr assertion (Pet. Br.
23) that ;ittfre commission hls relied on the presence of
notice_arl6ipiotest proeedures from the inception of its
iegulation -of interstate transportation by blanket
c"ititicate.tt fhis is simply not the case. In 18 C'F'R' SS

284.225 (b) and 284.226, the commission, by.rule, has
granted interstate pipeiines blanket certifi'cates under NGA

5 Z(") to transport gls released due to an abandonment or
terdiiration of las sites contracts resulting from an
invocation of tf,e rrgood-faith negotiationrr procedure
pr"="iiU" in 18 C.F:R. S 270.zOL. gtanfet certificat'e
transportation under 1"8 C.F.R. SS 284.225 and 284 '226 is
automati"iirv ""trrorizea 

and is not subject to any notice-
and-Protest Procedure.
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exercise of rrlegislativett discretion, see Permian Basin Area Rate

cases, 390 u.s. 747, 776 (J.gog), which uight be changed at some

future date. see also R 904, JA 1zo. As r're now demonstrate, it
provided a reasoned analysis for adopting a change in poricy in
Order Nos. 537 and 532-A.

a. Initially, the Comnission found that r[a]though the :.zO-

day linitation on automatic authorization was originally adopted

to prevent the indefinite continuation of successfutly protested
senricesrrr since its inception onry 94 of 5,4og branket
transportation senrices (or 1.5 percent) had been protested.
R 902 n.40, JA 1.68 n.40. Given the infrequency of protests, the
commission reasonably concluded that the notj.ce-and-protest
procedure could no longer be justified in light of the ad.mini-
strative burden and expense associated with notice in the Federal
Register of each individual transportation transaction, LJE/ and

rc/ Petitioners complain (pet: BT. 30) that there is nothing inthe record.to support a finding that the burden and expEnseof publishing individuar transportation notices in theFederal Register under the fomer notice-and-protest
proeedure are materiarry different from the burden and
expense of the Cornrqlssionrs substitute notice procedure,i.e:, the cornmissionts publication monthly in Lrre Federal
Register of rrNotices of Self-fnplenenting-part 284
Transactionsrr (rtPart 284 Noticestt) .

rnitially, petitioners did not raise this matter onrehearing, and therefore it is barred frou further
eonsideration. Asarco, 777 F.2d at 774. rn any event, it isself-evident that the burden and expense of publishing part
284 Notices is materially lighter and less costly beciuse itinvolves a single, rromnibusrt publication of all
transportation transactions reported since the last part 284Notice was published, instead of publishing each notice asit is filed for every individual transaction.
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the comnissionrs processing of more than 150 requests for waiver

ofthe120-dayauthorizationlinit.Rgol-o2,JAL67-68.uJ
b. T}re Commission also e:<trllained that while l|not onerl of

the 84 protests challenging a blanket transportation transaction

Ithas resulted in a finding that the pipeline had engaged in

undu}ydiscriminatoryoranticonpetitivePracticesl|R902,
JA163,theprocessingofeachsuchapp}icationhadtheeffectof
greatlyincreasingtheburdensonboththeComrrissionand
pipe}ines.Thus,frequentproteststoblanketcertificate
aetivities

either contain no specific allegatioTs of

""ar"- 
ais"iininatio-n or anticompetitive

practices or provide no support or inadequate
support for such allegations'. In some

in=-t"rr"e", protests trive merely stated !h1t
th;;;i;t' t-"ti"" filing is being-f1*:::::
and that the prot"=i"=-r"quests conversion of
th" ;;i;t-""tiE"-iirit'g to a case-sPecific
Proceeding.

R 901 n.39, JA 157 n.39'

c. The commission further stated its view that the notice-

and-protest procedure for blanket certificate transportation

w one of the burdens attributed to the notice-and-protest
procedure, i.e., .!h" ;gq,ri6ent that pipelines pay a filing
fee of s-iaTEEo if a fil-ed protest is not withdrawn, was

repealed after Order_No. Sg? becarne effective (and indeed
after thiffi;eal had already commenced) . $ee Order No.

sae,-riiminiiion or rirj-ng ries,..rTr FERC stats' & Ress'

!t 30,960 (]-993). .Theffi"t this reguirement is no

tonger in'Eitelt is tot-.-ptoper-basis for challenging Order

No.537...8-vermont-yank.geiluclearpowercprp.v.NBD9,
438 U.s. SLg, 554-s5 iE--Zq1 . fn any event,--the-filing fee
nas not th;-iof. burdin cited in the order No. 537 as

justifying repeal -of- 
[ii"-notice-and-protest procedure, and

thus the repeal or tne riling fee sh-ould not affect this
case.



-29-
services had been nj-sused by protesters to raise the kinds of
issues that the Conmission normally resolves through its
complaint process. B/ As the Conmission e:qtlained, 74 of
the 84 protests filed since Order No. 436 blanket certifieate
transportation commenced were in the nature of complaints raising
general policy issues that rrere not case-specific to the
particular transportation transaction protested. R 903,

JA r.6e. LgJ

d. The Conmission also found that unless the 120-day

linitation on automatic authorization hrere eliminated, the need

to address waiver requests wourd be ongoing. As the commission

stated in the NOPR, R 52, JA 35, new waiver requests are being

B./ As examples of general policy issues which were not specific
to the particular transportation transaction protested, the
Conmission cited questions raised by protestors: 1)
concerning the extent to which a gas customer should remain
liable for its tDCrs costs when the customer switches to
direct transportation serrriee from a pipeline; 2) whether apipeline should condition neu transportation services to
ensure that new capacity will be available to meet its sales
eustomersr future requests for conversions to transportation
serrriee; 3) and whether a pipelinesr capacity allocation
practices are consistent with the first-come, first-served
rule of open access transportation. R 903, J.A. L69.

Contrary to petitionersr claims (Pet. Br. 33-341, the
Conmission reasonably concluded that these tlpes of issues
are not appropriately resolved in a notice-and-protest
procedure because they reflect policy matters that do not
identify any illegality associated with a particular
transportation transact,ion.

Petitioners (Pet. Br. 34) assert that the Commission may not
relegate policy issues that are not transaction-speeific to
its NGA section 5 complaint procedure. As this assertion
flies in the face of the broad discretion conferred on
adninistratj.ve agencies to develop procedures as they see
fit, see Kansas Power & Licrht, 85L F.2d L479, L484 (D.C.
Cir. 1988), it should be rejected.

L9/
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filed almost daiIy, and therefore, the Cornmission would have to
trcontinue devoting significant resources to reviewing and

responding to these requests.rr In light of the fact that

protests were rarely (if ever) successful, and given the

infrequency of protests generally, the Conmission reasonably

concluded that the burdens of waiver requests outweighed the

benefits of the 120-day linit on automatic authorization.

e. At the same time, the Conmission explained, that

notice-and-protest procedures are not necessary to provide LDCs

and other parties the fropportunity to have their objections to

blanket transportation sen ices addressed by the Cornnrission in a

timely manner.n R gO4, JA L7O. This was so, the Commission

reasoned, because the parties may file complaints under NGA S 5,

and it expects to be able to act on most conplaints within 50

days. R gO4, JA l-7O. As the Conmission further pointed out, it

had already been addressing protests to blanket transportation

services in the same fashion that it addresses complaints against

NGPA S 311 transportation serrri-ce. R 905, JA 171. on these

bases, the Conmission reasonably concluded that |tthere is no good

reason for different processing and treatment of complaints

against blanket serrrices and section 311 serrrices.' Id.

f. Lastly, the Commission explained that notice-and-protest

procedures were unnecessary to provide LDCs adequate notice and

an opportunity to be heard in cases where they wish to challenge

a blpass. To begin with, the Cornmission found litt1e evidence

that blanket certificate transportation authority had been used
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to blpass LDCs, noting that only ten transactions (out of 5,4O9)

lrere protested based on argruments that the Commission should not

allow pipelines to blpass LDCs. R 902-03, JA 168-59.

In any event, the Conmission determined, R 905-07, JA L7L-

73, that even with the elinination of notice-and-protest
procedures for blanket certificate transportation senrices, LDCs

are procedurally protected in blpass situations by the effect of
a combination of Commission regulations which coltectively: 1)

afford LDCs and their state conmissions a notice-and-protest
procedure before any blanket certificate construction of
facilities that could be used to blpass the LDC can comnencei

and 2) reguire pipelines to provide written notice of blpassing

transportation service to affected LDCs and their state
comvnissions before the transportation serrriee conmences.

2. The CoumiesLoara Deter:uiuatioa Not To Inpose A 30-Dav

![o ltake Beasoaed Policv Decieions.

In cases involving blpass, Order No. 537 imposed the same

notification requirements on pipelines transporting under NGA

S 7(c) blanket certificates that have applied to NGPA S 3l,L

transportation since Order No. 436-A became effective in 1985.

Thus, pi-pelines must now provide the blpassed LDC and its state

commission written notification before the se:rrice commences,

regardless of whether they transport under NGA S 7 (c) or NGPA

S 311. See 18 C.F.R. SS 284.106(a) (4) , 284.223(d) (r) (vi) .

On the other hand, the Cornmission in Order No. 537 deelined

to reguire that written notice be provided 3o days in advance
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because this rrwould create an advantage for LDCs under the

regulations which would be counterproductive to the Commissionrs

goal of promoting conpetition by ensuring a level playing field.rl

R 907, JA L73. 4/ The Conmission also found, R 905-05,

JA L7L-72, that LDCs uere in any event adequately protected by

the notice-and-protest procedure that is still in effect for

b}anketcertificateE!@offaci1ities(e.q.,de1ivery
taps) needed to implement the blpassing transportation senrice --
which afford LDCs notice and an opportunity to have their blpass

claims addressed before construction begins.

Petitioners arlfue nonetheless (Pet. Br. 40-43) that the

Commissionrs decisj.on does not reflect reasoned decisionmalcing

because it does not require 3O days advance notice in blpass

cases, and thus deprives LDCs of rrthe necessary tools for

meaningful competition in the marketplase.rt Id. at 43. This

argument fails on a number of grounds.

a. As an initial matter, by insisting that LDCs must be

afforded 3O days advance notice, petitioners are in effect saying

that LDCs are potlerless to deal with the risk of blpass, until

they are actually notified that a transportation alfreement has

been reached between an interstate pipeline and an end-

2_g/ Likewise, in order No. 537-A, the commission, R 1038, JA
236, found 30 days advance notice unnecessary trto allow
f,OC[s1 to respond competitivelyrtt and, in any event, rrwould

unnecessarily delay sLnrice and would conflict with our
goals of creiting in efficient market for natural gas. tr Id.
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user, 2t/ and unless LDCS are given 30 days thereafter to

respond. This contention, however, runs counter to a consistent

line of Commission cases demonstrating that LDCs and state

commissions must take the initiative to adjust their operations,

policies and practices to make local serrrice competitive -- in

order to minimize the risk of blpass before it is threatened.

8.g., Northern Natural Gas Company, 48 FERC I 6L,232, at P-

6L,829 (1989); Northwest Pipeline Corporation, 52 ['ERC X 61,053,

at p. 61 1227 (1990); Texas Gas Transmission Corp. , 65 FERC

f 6L,275, dt 62,264 (1993); see also Cascade Natural Gas Corp. v.

transportation arrangements to be delayed 30 days to provide LDCs

rran opportunity to competerr would have the opposite effect of

insulating LDCs from competitive pressures, altering the leve1

playing field of competition between LDCs and interstate
pipelines, and delaying transportation transactions

unnesessarily.

Second, petitionerst assertion (Pet. Br. 421 that LDCs are

unlikely to become alrare that a blpass is inminent, absent a 30-

day advance notice requirement, is highly guestionable. Before a

blpass can occur, facilities such as delivery taps and metering

equipment must be constructed which reguire either a notice-and-

protest proced.ure or fomal NGA S 7 (c) review before construction

may lawfulIy commence. See 18 C.F.R. SS L57.2O2 (b) (LO); L57-2LL-

ZL/ The 30-day period cannot begin to run before an agreement is
reached, Lelause the parties will not be in a position to
make the notification until a contract is fotmed.
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As the Commission found, R 905-06, JA L7L-72, LDCs will be

afforded notice of the potential blpass no later than the

construction phase of the bllpass arrangement. Thus, bY the time

the transportation service commences, the LDC wiII already have

had an opportunity to raise bypass challenges. 22/

Third, even apart from the notice provided by the

construction of the blpass facilities, it would be difficult for

LDCs not to be in a position to know when a blpass is likely to

happen, For one thing, the LDCrlend-userrs setlrice contract

termination date will provide the LDCs a strong hint as to when

potential blpass is like1y to occur. 23/ Iloreover, in

Cascade, (see n. 22) the Commission stated that it must be

presumed that an end-user has chosen to bypass its LDC rron the

basis of sufficient and accurate infotmationr rr and with the

belief that it has made "the best available bargain[] in the

market.rr Id, Inasmuch as the end-user would be the beneficiary

22/ At Br. 46-47, petitioners mischaracterize the facts in
v. Northwest Pipeline Co-, 44 FERC

n 611081 (1988), as involving a situation where an
interstate pipeline was able to blpass an LDC by arranging
for an end-user to build a nonjurisdictional pipeline to
serve a @!l end-user. To the contrary, there was no
second end-user involved; instead, the case involved only a
situation where a single, existing customer of an interstate
pipeline constructed a 1r70O foot line between plants on the
same industrial sites, both owned by that same customer. In
any event, the LDC in Cascade already had an opportunity to
raise blpass concerns at the tine the line connecting the
customeils first plant with the interstate pipeline was
constructed.

Should the end-user breach its contract with the LDC, and
discontinue takj.ng service fron the LDC before the contract
termination date, the LDC would of course be protected by
its contractual remedies.

23./
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of any competj.tion between the interstate pipeline and the LDC,

it would be against the end-userrs financial self-interest to
conceal the fact that it is negotiating with the interstate
pipeline for better tems than the user is currently receiving
from its LDC. rn other words, since the end-user stands to
profit from a rrbidding t artr between the interstate pipeline and

LDc, the user can be e:<pected to notify the LDC that it is
considering competitive arternatives before it reaches any

agreement with an LDCrs competitor. 4/
b. Petitioners (pet. Br. 43-44), however, take issue with

the cornrnissionrs statement in order No. s3z, R 905-06, JA L7L-72,
that there are LDC notification reguirements in cases of s 3r-r_

construction, contending that there has never been a pubric
notice reguirement or LDC notice requirement to blpassed LDCs in
the case of S 311 construction. But petitioners did not raise
this clain on rehearing, and thus are barred from raising it on
judicial review. See NGA S 19(b); Asarco, SEEBr 777 F..Zd at
774.

In any event, this assertion is entirely irrelevant to this
case because the absence of notice requirements for s 31L

24/ rt should also be pointed out that the prior written noticethat piperines must now give LDcs which are blpassed €toesbeyond even what was required before order No.- s37, Beforeorder No. 537, blpassing transportation serrrice could
commence without notice to LDCs and their state cornmissions.
LDCs wourd first receive notification of the blpassingtransportation serrrice werl into the 120-aay p-iiod oi
automatic authorization, whenever the piperinE fired thenotice that commenced the notice-and-protest procedure.
Under Order No. 537 | LDCs will receive notice much earlier
-- before the senrice commences.
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construction can have no effect on transportation serrrices

rendered pursuant to NGA 5 7(c). order No. s37t s elimination of
the notice-and-protest procedure affects onry transportation
se:rrices rendered pursuant to NGA S 7 blanket certificates. The

Conmission has repeatedly declared that NGA S 7 (cl transportation
service cannot be performed over facilities constructed under

NGPA S 311 without converting those facitities for NGA S 7(c)

usagie, which entails subnitting them to a facility-specific NGA

S 7 (c) certification processr .b-r either a notice-and-protest
procedure or a full-b1own NcA S 7 (e) adjudication. see order No.

436-A, I 30,675, at p. 3]-r69'li see also Order No. 537-8, R 1077-

82, JA 242-250. Thus, before NGA S 7(c) transportation service
could ever blpass an LDC over facilities constructed under NGPA

S 3lL authority, the LDC would be afforded notice and an

opportunity to raise blpass elaims in proceedings to convert the

S 31-L facilities to NcA S Z (c) usage . ZS/

25/ Petitioners take issue uith the Conmissionrs obsenration
that if an LDC does not participate in the transportation of
gas to a customer in its senrice area, NGPA S 3L1 will not
authorize the construction or transportation. pet. Br. 45,
citing Peonles Natural Gas Co. v. Williams Natural Gas Co.,
59 FERC n 6L.L2L (L992). This argrument likewise was not
raised on rehearing, and thus, the Commission has not had an
opportunity to address it.

Regardless of whether the Commissionrs observation is
correct or not, it is irrelevant to the issues in this case
becauser aS shown above, facilities constructed under NGPA S

3LL cannot be used for Section 7 transportation services.
Moreover, Order No. 537 amends only the procedures for
implementing NGA S 7 transportation services, and does not
have any effect on the inplementation procedures for
construction and transportation under NGPA S 3L1. Thus,
even if a pipeline were to rely on NGPA S 311 to transport

(continued. . . )
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c. Finally, on this point we would note that the

Conmissionf s determination in Order No. 537 not to provide LDCs

30 days advance notice of a blpassing transportation serrrice is

sirnply a straightfortrard application of its policy to rrfoster a

vigorously competitive open-access transportation market, even

where blpass may occur.rr Northwest Pipeline Corp., 52 FERC

!t 61,053, at 6L,226 (1990). This pro-competition policy has been

upheld by this Court. See Kansas Power & Light v. EE$1], 891 F.2d

g3g, g4L-42 (D.C. Cir. 1989) t Michigan Consolidated Gas Co, v.

rf . PETITIONERST REI{AINING CITAIU8 EAVE NO }lERIf

l. petitiopersr Claip Tbat There Is No Iroager Arv IIay For
Affected Parties llo Beceive Tiuelv Notice Of Nev
TransportatLou Transaations Is iluriedictionallv Barred
Froo Review lad. Ia Aav Event' Is fitbout Dterit.

In Order No. 537, R 907, JA L73, the Commission found that

interested LDCs and state agencies would, despite eliminatj.on of

the notice-and-protest procedure, still have notice of

transportation transactions as well as traccess to sufficient

information to enable them to determine in a tinely manner

whether they nish to file compLaints against particular

transactions.tr In support, the Commission cited, among other

things, its rtNotices of Self-Implementing Part 284 Transactions, tl

which the Commission publishes at roughly monthly intenrals in

25/ (...continued)
into an LDcrs narket
this authoritY \rrould
and was not changed

area without
have existed

in any way bY

the LDC| s participation,
prior to Ord.er No. 537 ,
Order No. 537.
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the Federal Register, ds providing tinely notice of the

t'identities of selitrice agreement parties and the fitm or

interruptible nature of senrices"t IE' 23/

l.Petitionersar!,ue(Pet.Br.36-37)thatthisfomof
notice is untinely and rran inadequate substitute for the Federal

Reqister notice eliminated by this rule 
"' 

2Y Inasmuch as

petitionersr rehearing requests failed to even mention the

Commissionrs monthly trNotices of Setf-Implementing PatL 284

Transactions,t| the Cornmission itself d'id not have an oPportunity

itself to address this claim. consequently, petitioners are

barred from raising it now. @, s:upra 't7'7 F.2d at 774'

This claim is, in any event, without merit. The timeliness

of the public notice provided by the nonthly trNotices of SeIf-

Implementing Part 284 Transportation Transactions does not differ

materially from the trafter-the-factrr tining of the pubtic notice

afforded under the pre-Order No. 537 notice-and-protest

procedures. As previously noted, suDra Pp' 4-5, even before

25/ The infomation published in the monthly rrNotices of SeIf-
irpf"t""iitg part 284 Transactionsrr is drawn from ttj'nitial
;6;r$i; 

-wrrictr pipelines must file with the Commission
wiifrin 3O days afLer cornmencing a S 7 (c) blanket
iri"=p"=taiiLn serrriee or a S iff transportation service'
As tha Commission found, R 907, JA l13t these reports
include the "identities of pariies, contract term, receipt
ina a"fi.very points, and tha fi13 or interruptible nature of
a semice. rr

Petitioners also complain (Pet. Br. 36-37) that in one case
;;;;;tilg-did not oclur uniit three years after the service
commenced. But this is a separate matter, apparently caused
;y;-;ip"iir,"'= failure to file an initial report within go

aiy= itier the start of the transaction as reguired by 18

C. F.R. SS 284.105 (a) ' 284.223 (d) ' .It does not reflect the
inadegui-y ot the Ctmrnissionts notice procedures.

u_/
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order No. 537, pipelines holding blanket certificates were

authorized to conmence transportation senrice for up to 120 days

without notice to the public. If the pipeline wished to continue

the serrrice beyond 120 days, it had to file notice (i'e., a

request for authorization) no later than the 75th day after the

se:nrice began in order to allow the 45-day protest period to run'

In at least 150 cases, pipelines could not meet this deadline and

had to file waiver requests. E R 901, JA L67 i see also R 51-62

n.44, JA n.44. Eherefore, even under the comnissionrs former

notice-and-protest procedures, potential protesters generally did

not receive notice that a transportation service had commenced

until well after-the-fact. zil AccordinglY, it is clear that

the Conmissionts substitution of the rrNotices of SeIf-

Implementing Transportation Transactionsrr for the notice

requirements that existed before order No. 537 did not

29./ Petitioners also complain (Pet'- Br' 35) that tle
- com:nissi""i= policyr-reaffirmed in order No. 537, R' 9a7,

JA 173, ;i p"ifi.=ting 'rNotices of Self-InpleneTting
Transaction-s nonthly in the Federal +gis!Er.{r is inadequate
because ift" Corrission has not bound itself by any rule
i"q..i=ing it to do so, and therefore could change the amount
;i;"bii!n"a j-nformatiot, or eriminate publication entirery
rrat its pleasure-rr

This claim was likewise argued for the first time on
appeal and therefore is barred by NGA S 19 (b) r S, @,
777 F.2d at 774. In any event, rta settled course of
behavior enbodies the a-gencyrs inforaed judgrment that, bY

p"i="i"g that course, if wiff carry out- the pol_icies
cornmitted to it by Congress.tt Motor Vehicles-!-ltfrs' Assn' v'
State Farm Mutual-Autoigbile Insurance 9o. , 49? U.S. 29, 4L-
42 (1983). rf the coffiwere to change its established
pori"y oi prrrii=r,ing nonthly in the Federal Beqister the
details "t' =Lii-irupienentini transportation transactions, it
would be legalfy rlqulred t5 supply ? f?a:oled analysis
which *rorriai in-turri, be subjecL-to judicial review'
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tining of the Public notice of new

?21

Petitioners also raise a number of arguments attenpting to

show that the Commissionts NGA 5 5 comPlaint procedure is an

inadequate substitute for the notice-and-protest procedure' None

has substance.

l.PetitionersarElue(Pet.Br.19n.12)thatelininationof
notice-and-protest procedures effectively uakes the presunption

that blanket certificate transportation transactions are in the

public convenience and necessity Itunrebuttable. rr But, this is

clearly not the case since the Commission is affording interested

persons the opportunity to file complaints against transportation

transactions that are implemented in a manner (i.e., unduly

discriminatorily or anticompetitively) that violates the NGA'

Commission rules or cornmission policy' 39/

petitionersr contention (Pet. Br. 36) that the infomation
contained in it""" notices is ttthoroughly inadequaterr. is
also barred fecause it was not raised on rehearingf, NGA

S 19(b), a""t"o, 777 F.2d at 774' It is in any event
baseless. see note 26, .SBEEEI.

There is also very little difference, as a practical natter,
in the burden of iroducing evidence that objectors were
requirea to saiisiy under, ln" former notice-and-protest
;;;a"res, ,tri"f.-is petitioners concede (Pet. Br. 19 n'L2)
required a protestor Lo come foruard with evidence to rebut
;;;;;"*pii'orr-itr"t a blanket certificate transaction is in
tnE-p"rii"-i"t"i"tt, and the burden on a complainant under
section 5 to "fro, 

tirat a particular transaction violates the
;A;-;;*,ission rures or commission poricy' As the
Lomiis=iot "*pi"ined, 

R 905, JA L7L, it rralready has been
(continued- - - )

UJ

3_eJ
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2. Next, petitioners urge (Pet. Br. 38) that the

Cornnrissionts projection that it will be able to deal with most

complaints within 6O days shou1d be discounted because they have

located two commission cases -- .G, Panhandle Eastern Pipeline

-, 39 FERC I 6L,276 (1987) and Arizona Cor?oration Connission

v. El Paso Natural Gas Company, 59 FERC I 511193 (L992) -- which

the Commission has taken longer than 50 days to adjudicate- This

claim, however, hardly impeaches the Commissionrs Projection

here, R 9O4, JA L7O, that it expects to resolve most complaints

within 60 days. In any event, as Petitioners concede (Pet. Br.

391, the two eases involved matters of significant conplexity

which clearly explains the additional time need to resolve the

matters at issue. 3a/

3-9J (...continued)
addressing protests to blanket transportation senrices in
the sane iasfrion that it addresses complaints against
section 311 transportation senrices.rr

3A/ Tnterrrenor Atlanta Gas Light Company cites a third case
which took the Conmission more than 5O days to resolve,
Arcadian Corp. v. Southern Natural Gas Co., 55 FERC n 6L,2O7

FERC I 61,365 (L992) . (Arca9ian) '
But tirat-EeEE-lE-Eapposite because the complainant in
Arcadian was not ctrallenging a particular transportatipn
transaction authorized under sections 7 (cl or 311; rather,
it was contesting an allegedly discriminatory application of
the Commissionts blanket iertificate construction rules
(which still involve a notice-and-protest procedure).

In any event, dtry prejudice that the complainant_ may have
suffeied as a resutt of tfre case taking longer than sixty
days was entirely self-inflicted because the complainant had
an opportunity to protest a pipeliners allegedly
aisclininatory conduct in the notice-and-pro!,est procedure
frior to construction (and thereby temporarily enjoin the
Lonstruction while its'claim awaited resolution), yet failed
to avail itself of that opportunity. See Southern Natural
Gas co. , 55 FERC I 6Lt224, at P. 6]-,732 n'1 (1991) '
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3. Petitioners contend next (Pet. Br. 371 that the

complaint procedure is an inadequate substitute for the notice-

and-protest procedure because when a protest was filed under that

procedure, the sj$ quo ante was maintained until the

Commission made a case-specific finding approving the

transaction, while the complaint procedure adopted in order No.

537 does not temporarily enjoin the transaction. This argrunent

is also flawed.

As we have already explained the commission has auple

authority, by rule, to find that transportation transactions

which meet certain prescribed conditions will be deemed to be in

the rpublic convenience and necessity. tr [his authority reli-eves

the Cornmission fron having to adjudicate each and every

transportation transaction before it may be deemed lawful' See

pp. 18-2or .SP,E. 32/ Petitioners have pointed to no

provision in the NGA, or case law relevant thereto, remotely

suggesting that the Commission has a nondiscretionary duty to

enjoin transastions -- already found, bY rule, to be in the

public convenience and necessity -- while protested matters are

being adjudicated.

In the last analYsis, Order No. 537

than the Conmissionts reasoned exercise

reflects nothing more

of its broad authoritY to

32/ Petitioners have already conceded-to this Court (Pet' Pr' 19

n.L2)thattheyttdonotcontestFERctsassertionthatit
Ddy, as a matt-er of law, make the NGA S 7 Publi c convenience
and nece==ity determinai,ion for a class of defined
transactions-through the rulemaking process. rl
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devise procedures that, in its judgrnent, will most fairly and

efficiently carry out its statutory mission. It is well-

established that tt[a]n agency enjoys broad discretion in

detetmining how best to handle related yet discrete issues in

terms of proced,ures. rr

srrrrr-haasr-- Tnc- v. United Distribution Companies, 498 U.S- 2LLt

23O (1991) i see also Vermont Yankee Nuclear Power Corp' v' NEE''

435 U.S. s];g, 543-45 (1978); Kansas Potrer & Liqht co. v. FERC'

851 r.2d. L47g, L484 (D.C. Cir. 1988)' Southern union Gas co' v'

FERC, 840 F.2d s64t g7L (D.C. Cir. 1988) '
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CONCIJUSION

For the foregoing reasons, the Conmissionrs orders should be

af f irmed.

RespectfullY subuitted,

Susan TomaskY
General Counsel

Jerome M. Feit
Solicitor

Edward S. Geldetmann
Attorney

Federal Energry Regulatory
Commission

!{ashington, D. C. 20426
(2O2) 2O8-OL77

January 19, L994


