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Thus the inquiry may now focus on wheth-
er the subpoenas in this case can fairly be
said to have issued with the reasonable pros-
pect that relevant evidence would be ob-
tained. Individual motions to quash can be
judged, as they properly should be judged,
according to that standard. Here two per-
sons, who held no jobs, owned no property,
and had scant assets, suddenly dismissed
their appointed counsel and acquired three
retained attorneys. In seeking to investigate
this matter, the grand jury issued subpoenas
that in this case met the appropriate stan-
dard of relevance. For the reasons ex-
pressed herein, we order the enforcement of
those subpoenas. The judgment of the dis-
trict court is

REVERSED.
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City petitioned for writ of mandamus to
compel Federal Energy Regulatory Commis-
sion (FERC) to enter, by date certain, final
decision on application to approval of water
pipeline. The Court of Appeals, Niemeyer,
Circuit Judge, held that: (1) FERC had stat-
utory duty to conduct environmental review
of proposed water pipeline, and thus, its deci-
sion that it was required to draft environ-
mental impact statement did not violate stat-
utory duty so as-to entitle applicant to man-
damus relief, and (2) delays by FERC in
acting on application for approval of water

pipeline were not so egregious as to warrant
mandamus relief.

Petition denied.

1. Mandamus ¢=141

Because Court of Appeals had exclusive
jurisdiction of petitions for final review of
Federal Energy Regulatory Commission
(FERC) decisions, it had jurisdiction to con-
sider interlocutory relief, such as petition for
writ of mandamus seeking to compel FERC
to enter, by date certain, final decision on
application for approval of water pipeline.
28 U.S.C.A. § 1651(a); Federal Power Act,
§ 313, as amended, 16 U.S.C.A. § 8251

2. Mandamus &=1

Remedy of mandamus is drastic one, to
be invoked only in extraordinary situations.

3. Mandamus <=3(1), 10

There must be no other adequate means
of relief available, and petitioner seeking
mandamus must demonstrate that its right to
issuance of writ is clear and indisputable.

4. Mandamus <*3(8)

Court of Appeals will not insert itself
into ongoing administrative process, by
granting remedy of mandamus, if process
already affords petitioner sufficient protec-
tion against irremediable harm.

5. Mandamus ¢=12

When action sought to be reviewed by
mandamus is one that is committed to discre-
tion, it cannot be said that litigant’s right to
particular result is clear and undisputable,
and relief by writ of mandamus would ordi-
narily not be available.

6. Mandamus &=1

Writ of mandamus should not issue un-
less irreparable harm is likely.

7. Administrative Law and Procedure
=675

Interlocutory review by mandamus or
injunction may be appropriate in those rare
circumstances where ongoing agency pro-
ceedings suffer from fundamental infirmity
threatening petitioner’s right to fair proceed-
ing; such rare circumstances occur where
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agency proceedings have been tainted by,
among other things, bias of decision makers,
unreasonable delay, improper denial of public
hearings, or improper ex parte contacts with
agency officials.

8. Administrative Law and Procedure
=675
Mandamus €63

Fundamental infirmity in agency pro-
ceeding, justifying interlocutory relief, may
oceur when agency unduly delays resolution
of matter committed to it, but only egregious
delay would warrant extraordinary remedy
of mandamus.

9. Health and Environment &=25.10(2.1)
Mandamus €=73(1)

Federal Energy Regulatory Commission
(FEROC) had statutory duty under NEPA to
conduct environmental review of proposed
water pipeline, and thus, its decision that it
was required to draft environmental impact
statement did not violate statutory duty so as
to entitle applicant to mandamus relief, even
though Army Corps of Engineers and Secre-
tary of Commerce had conducted previous
environmental analyses. National Environ-
mental Policy Act of 1969, § 102, 42 U.S.C.A.
§ 4332; 40 C.F.R. § 1501.6.

10. Mandamus €¢=73(1)

Delays by Federal Energy Regulatory
Commission (FERC) in acting on application
for approval of water pipeline were not so
egregious as to warrant mandamus relief,
even though was projected that environmen-
tal impact statement would not be prepared
until almost four and -one-half years after
FERC received application; greatest delay,
attributable to FERC’s stay pending review
by Secretary of Commerce, was justified by
application of established agency procedure,
and FERC continued to assure expedited
treatment and promised to adhere to tight
schedule. 5 U.S.C.A. §§ 555(b), 706(1); Na-
tional Environmental Policy Act of 1969, § 2
et seq., 42 U.S.C.A. § 4321 et seq.; 40 C.F.R.
§ 1500.5.

11. Administrative Law and Procedure
&=489.1

Material aspect of any just determina-
tion by agency is that decisional process not
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be unduly protracted, particularly when hu-
man health and welfare are at stake.

ARGUED: M. Scott Hart, John F. Kay,
Jr., Mays & Valentine, Richmond, VA, for
petitioner. James Stuart Gilmore, III, Atty.
Gen. of Virginia, Richmond, VA, for amicus
curiae. Jerome M. Feit, Solicitor, F.E.R.C.;
Peter Richard Steenland, Jr., Chief, Appel-
late Section, Environment & Natural Re-
sources Div., U.S. Dept. of Justice, Washing-
ton, DC, for respondents. ON PLEAD-
INGS: George A. Somerville, Samuel M.
Brock, III, Mays & Valentine, Richmond,
VA; Leslie L. Lilley, City Atty., William M.
Macali, Senior Asst. City Atty., City of Virgi-
nia Beach, Virginia Beach, VA, for petitioner.
John Paul Woodley, Jr., Deputy Atty. Gen.,
Roger L. Chaffe, Senior Asst. Atty. Gen.,
Dennis Henry Treacy, Asst. Atty. Gen., Rich-
mond, VA, for amicus curize. Joseph F.
Davies, Deputy Sol., Edward S. Geldermann,
F.E.R.C.; Anne S. Almy, Samuel C. Alexan-
der, Environment & Natural Resources Div.,
U.S. Dept. of Justice, Washington, DC, for
respondent U.S.; Ronald John Wilson, Sierra
Club Legal Defense Fund, Inc., Washington,
DC, for respondent Sierra Club; Michael F.
Easley, Atty. Gen. of North Carolina, Alan S.
Hirsch, Senior Deputy Atty. Gen., James
Philip Allen, Asst. Atty. Gen., North Carolina
Dept. of Justice, Raleigh, NC; Frederick M.
Lowther, Bernard Nash, Dickstein, Shapiro
& Morin, L.L.P., Washington, DC, for re-
spondent State of N.C.; Patrick Michael
MeSweeney, McSweeney, Burtch & Crump,
P.C., Richmond, VA, for respondents Roa-
noke River Basin and Town of Weldon;
James L. Gale, Gary Robert Govert, Paul K.
Sun, Jr., Smith, Helms, Mulliss & Moore,
L.L.P., Raleigh, NC, for respondent Roanoke
Rapids Sanitary Dist.

Before HALL, MURNAGHAN, and
NIEMEYER, Circuit Judges.

Petition denied by published opinion.
Judge NIEMEYER wrote the opinion, in
which Judge HALL and Judge
MURNAGHAN joined.
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OPINION
NIEMEYER, Circuit Judge:

The City of Virginia Beach, Virginia, peti-
tions this court for a writ of mandamus,
pursuant to 28 U.S.C. § 1651, to compel the
Federal Energy Regulatory Commission
(FERC) to enter, by a date certain, a final
decision on an application for approval of a
water pipeline from Lake Gaston, located on
the North Carolina—Virginia border, to Virgi-
nia Beach. The petition, which is an interloc-
utory request for relief, essentially states
that FERC is unnecessarily delaying entry of
its decision on this long-pending project for
arbitrary and capricious reasons. Although
we share, to some extent, Virginia Beach’s
concerns about the administrative burdens
imposed on this project and, in particular,
about the delay experienced in obtaining
FERC’s decision, we deny the petition, rely-
ing in large part on the assurances given to
us by FERC, both at oral argument and
thereafter.

In July 1983, Virginia Beach applied for a
permit from the Army Corps of Engineers,
as required by the Rivers and Harbors Ap-
propriation Act of 1899 and the Clean Water
Act, to construct a pipeline from Lake Ga-
ston to Virginia Beach to carry 60 million
gallons of water per day for use by the
people of Virginia Beach. This permit was
approved in early 1984. Virginia Beach then
approached Virginia Electric and Power
Company (VEPCO), which held a license
from FERC to construct and operate Lake
Gaston as a hydropower project, to request
that VEPCO file an application with FERC
for approval to use the water and its sur-
roundings at Lake Gaston for the pipeline
project. VEPCO, which had agreed to pro-
vide Virginia Beach with the necessary ease-
ments at Lake Gaston, nevertheless declined
to file an application with FERC until the
Army Corps of Engineers’ permit had been

1. According to section 307(c)(3)(A) of the Coastal
Zone Management Act, codified at 16 U.S.C.
§ 1456(c)(3)(A), if a reviewing state objects to an
applicant’s consistency certification, the federal
agency (in this case FERC) may issue a license of
permit only if the Secretary of Commerce over-
rides the objection. In this case the Secretary of
Commerce Barbara H. Franklin decided on De-

affirmed by the courts. The history of judi-
cial review of that permit, extending from
1984 until 1991, is recounted in our earlier
opinions. See Roanoke River Basin Assn v.
Hudson, 940 F.2d 58 (4th Cir.1991), cert.
denied, — U.S. —— 112 S.Ct. 1164, 117
L.Ed.2d 411 (1992); State of North Carolina
v. City of Virginia Beach, 951 F.2d 596 (4th
Cir.1991).

In February 1991, seven years after Virgi-
nia Beach obtained its permit from the Army
Corps of Engineers, VEPCO submitted its
application to FERC for permission to trans-
fer those necessary easements at Lake Ga-
ston to Virginia Beach. For almost two
years thereafter, FERC stayed its hand, sus-
pending processing of VEPCO’s application
while the Department of Commerce consid-
ered an objection made by North Carolina
that the proposed pipeline projeet was incon-
sistent with North Carolina’s Coastal Zone
Management Program.! Yet 18 months la-
ter, FERC concluded, reversing an earlier
position taken by its staff and adopting a
position contrary to other agencies that had
reviewed the project, that it must draft an
environmental impact statement (EIS), which
it expected would be completed by June 30,
1995 (about four and one-half years after
FERC initially received VEPCO’s applica-
tion). Upon the announcement of this deci-
sion in July 1994, Virginia Beach filed this
petition, generally contending that its vital
water project “continues to be egregiously
and unreasonably delayed” by FERC’s arbi-
trary and capricious decision to prepare an
EIS after having initially concluded, in light
of past reviews of the project, that an EIS
was not necessary. Virginia Beach’s petition
for a writ of mandamus requests an order
from us directing FERC to enter a final
decision on VEPCO’s application no later
than August 25, 1994, a date that we allowed
to pass when we scheduled oral argument.

cember 3, 1992, that North Carolina did not have
authority to object to the project and terminated
North Carolina’s objection. Thereafter, the suc-
cessor Secretary of Commerce, Ronald H.
Brown, reversed Secretary Franklin's standing
determination and reached the merits of North
Carolina’s objection. In May 1994, Secretary
Brown overrode North Carolina’s objection.
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Virginia Beach contends that the writ is im-
perative “to alleviate a public water supply
crisis that threatens the health and safety of
nearly one million people and the operational
readiness of the largest naval complex in the
entire free world.”

Virginia Beach rests its petition on an
alleged violation of the Administrative Proce-
dure Act, 5 U.S.C. § 555(b), which mandates
that an agency act to conclude matters pre-
sented to it “within a reasonable time.” It
argues that FERC cannot be acting within a
reasonable time when it consumes substan-
tial periods for the pursuit of actions that are
arbitrary and capricious. Virginia Beach
maintains in particular (1) that FERC has
ignored previous environmental analyses con-
ducted by the Army Corps of Engineers and
the Secretary of Commerce on the same
environmental issues; (2) that FERC’s deci-
sion to prepare an EIS is not supported by
its own underlying analysis; and (3) that the
stated “uncertainty” about future consump-
tive water uses and resulting cumulative im-
pacts on the lower Roanoke River is not a
legitimate reason to require the preparation
of an EIS. Virginia Beach seeks interlocu-
tory appellate review to “compel agency ac-
tion unlawfully withheld or unreasonably de-
layed.” 5 US.C. § 706(1).

FERC responds to this petition, noting
that the various steps it pursued in the ad-
ministrative process were legal and that it
engaged in no “unwarranted delay in pro-
cessing VEPCO’s application.” FERC noted
that the principal portion of the delay was
attributable to a stay pending review by the
Secretary of Commerce on North Carolina’s
coastal zone objection and that this deference
was “nothing other than the routine applica-
tion of Commission policy and procedure.”
It insists that other actions pursued by
FERC were also consistent with normal
agency procedures. Finally, FERC states
that it “has proceeded with dispatch,” upon
deciding to prepare an EIS, and has instruct-
ed its staff to prepare the EIS “as expedi-
tiously as feasible” and “on a priority basis.”
FERC has set June 30, 1995, as a firm
deadline for completing the EIS. At argu-
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ment, FERC continued to assure the court of
the project’s high priority, and subsequent to
argument FERC advised the court that it
has scheduled the release of a draft EIS in
February 1995 and expects that a final EIS
will be completed in the second calendar
quarter of 1995.

[1]1 Under the All Writs Act, we have the
power to issue “all writs necessary or appro-
priate in aid of [our] ... jurisdiction[],” 28
U.S.C. § 1651(a), and because we have exclu-
sive jurisdiction of petitions for final review
of FERC decisions, we have jurisdiction to
consider interlocutory relief. See 16 U.S.C.
§ 8251, See also Virginia Dept of Educ. v.
Riley, 23 F.3d 80 (4th Cir.1994). Whether
we exercise the power to grant a petition for
writ of mandamus is, however, another ques-
tion entirely.

[2-6] It is well established that the reme-
dy of mandamus “is a drastic one, to be
invoked only in extraordinary situations.”
Kerr v. United States District Court, 426
U.S. 394, 402, 96 S.Ct. 2119, 2123, 48 L.Ed.2d
725 (1976). There must be no other ade-
quate means of relief available, and the peti-
tioner must demonstrate that its right to
issuance of the writ is “clear and indisputa-
ble.” Id. at 403, 96 S.Ct. at 2124. We will
not insert ourselves into an ongoing adminis-
trative process if that process already affords
the petitioner “sufficient protection against
irremediable harm.” State of North Car-
olina Ewnvil. Policy Inst. v. EPA, 881 F.2d
1250, 1257 (4th Cir.1989). Moreover, when
the action sought to be reviewed is one that
is committed to discretion, “it cannot be said
that a litigant’s right to a particular result is
‘clear and indisputable,’ ” and relief by a writ
of mandamus would ordinarily not be avail-
able. Allied Chem. Corp. v. Daiflon, Inc.,
449 U.S. 33, 36, 101 S.Ct. 188, 191, 66
L.Ed.2d 193 (1980). We have observed addi-
tionally that a writ of mandamus should not
issue unless irreparable harm is likely. See
Riley, 23 F.3d at 84.

[7,8] We have concluded, though, that
interlocutory review by mandamus or injunc-
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tion may be appropriate in those “rare cir-
cumstances” where the ongoing agency pro-
ceedings suffer from a “fundamental infirmi-
ty” threatening petitioner’s right to a fair
proceeding. State of North Carolina Envtl.
Policy Inst., 881 F.2d at 1256-57. Such rare
circumstances occur where agency proceed-
ings have been “tainted” by, among other
things, the bias of decisionmakers, unreason-
able delay, improper denial of public hear-
ings, or improper ex parte contacts with
agency officials. Thus, a fundamental infir-
mity in an agency proceeding, justifying in-
terlocutory relief, may occur when an agency
unduly delays the resolution of a matter com-
mitted to it. But only an egregious delay
would warrant the extraordinary remedy. of
mandamus. See Telecommunications Re-
search & Action Ctr. v. FCC (“TRAC”), 750
F.2d 70 (D.C.Cir.1984).

[9] In this case, Virginia Beach has
linked the agency’s long delay in processing
VEPCO’s application with alleged arbitrary
interim decisions to argue that that delay is
“egregious” and unreasonable under the Ad-
ministrative Procedure Act. In some sense
this argument implicitly acknowledges that if
FERC had been occupied with legitimate
agency tasks during this period, the delay
might not be egregious and require court
intervention.” Thus the argument, by impli-
cation, invites us to review the substance of
FERC’s decision in deciding to order that an
EIS be completed. While we decline that
invitation at this interlocutory stage of re-
view, see Riley, 23 F.3d at 83; State of North
Carolina Envtl. Policy Inst, 881 F.2d at
1257, nevertheless we must remain satisfied
that the agency has not exceeded its statuto-
ry authority in undertaking an environmental
review and ordering the completion of an
EIS.

To support its decision to review indepen-
dently the environmenta] issues implicated in
approving VEPCO’s application, FERC con-
tends that it cannot rely completely on earli-
er data developed by other agencies without
assuring itself that the data remain accurate
and relevant to the current application pre-

sented to FERC. FERC also contends that
it is an independent agency whose résponsi-
bilities differ from those of the Army Corps
of Engineers and the Department of Com-
merce. With different criteria for reviewing
an application, FERC contends it has differ-
ent standards for its environmental review.
It concludes:

Given these comprehensive environmental
review standards which FERC must apply
in reviewing the Lake Gaston project, the
Commission had no statutory basis—in-
deed it would be in derogation of its statu-
tory duties—to simply rely on the [Army
Corps of Engineers] previous environmen-
tal review of the project.

See National Environmental Policy Act
(NEPA), 42 US.C. § 43322); North Car-
olina v. F.AA, 957 F.2d 1125, 1129-30 (4th
Cir.1992).

Without deciding whether FERC’s criteria
for conducting an environmental review are
different from those employed by the Army
Corps of Engineers or the Secretary of Com-
merce, we agree that FERC has a duty to
comply with NEPA. Ordinarily FERC’s en-
vironmental review could be, and should be,
completed in conjunction with that of other
reviewing agencies, see 40 C.F.R. § 1501.6,
but, for reasons not attributable to FERC, it
did not receive VEPCO’s application until
February 1991.

[10] Once we conclude that FERC had a
statutory duty to fulfill, whether it has done
so correctly can be adequately reviewed fol-
lowing its final action. At that time, we
would review FERC’s actions according to
the standards imposed by the Administrative
Procedure Act.

[11] Having satisfied ourselves that
FERC’s environmental review is statutorily
authorized, we must still determine whether
FERC has egregiously delayed its final ac-
tion. We cannot help but notice that the
final EIS is not scheduled for issuance until
almost four and one-half years after FERC
received the application. That lengthy time
period alone prompts an inquiry demanding
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an agency response. In the ordinary course
of events, the bureaucracy of government
and, in particular, environmental impact
statements, should not occupy so long a peri-
od that delay itself becomes a defeating fac-
tor. Cf 40 C.F.R. § 1500.5 (directing agen-
cies to follow listed methods for avoiding
delay). It goes without the need of citation
that a material aspect of any just determina-
tion is that the decisional process not be
unduly protracted.? This is particularly so
when “human health and welfare are at
stake.” TRAC, 750 F.2d at 80.

‘We have reviewed each of the steps taken
in the administrative process in this case.
And while we cannot be happy about the
overall time elapsed, we confirm that there
are rational explanations for the length of
each time segment. The greatest delay, at-
tributable to FERC’s stay pending review by
the Secretary of Commerce, is justified by
application of established agency procedure.
It is unfortunate that parallel reviews by
FERC and the Commerce Department were
not then pursued. However, with FERC’s
continuing assurance of expedited treatment
and its promise to adhere to a tight schedule,
we cannot conclude that the delays have been
50 egregious as to meet the demanding stan-
dard required for us to interfere with the

" ageney process through a writ of mandamus.
Accordingly, we deny the petition.

IT IS SO ORDERED.
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2. Indeed, that reality, among others, prompted
the English barons to extract from King John at
Runnymede the promise, “Nulli vendemus, nulli
negabimus, aut differemus justitiam, vel rectum
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Child, through his next friend, brought
action against former guardian ad litem and
attorney for his maternal grandparents in
prior child custody dispute. The United
States District Court for the Distriet of
South Carolina, Matthew J. Perry, Jr., J.,
dismissed action, and child appealed. The
Court of Appeals, K.K. Hall, Circuit Judge,
held that: (1) guardian ad litem was entitled
to quasi-judicial immunity on all civil rights
claims arising from guardian’s actions during
child custody dispute; (2) under South Car-
olina law, paid guardian ad litem could be
held liable to ward for his negligent acts
during child custody dispute if those acts
caused ward damage; and 8) attorney who
represented child’s grandparents could not
be held liable to child for malicious prosecu-
tion under South Carolina law.

(To no one will we sell, deny, or delay justice or
right).” Carta Libertatum (later, Magna Carta),
chapter 40 (June 15, 1215) (emphasis added).



