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IN-AEE T'NTTED 8TATEs COURT OF APPEAIJS
trOR IIEE DISTRICT OF COLUITBIA CIRCUIT

NO. 92-L206

WIIJI.II8TON EASIN INTERSTATE,
PIPEIJINE COUPAII':[,

PEfTTIOIIER

V.

FEDERAI. ENERGY REGUI.AITORY COUUISSION,
RESPONDENT

OII PE,|rIIION FOR REVIEW OF ORDERS OF trHE
FEDERAL ENERGY REGUI,AITORY CO}IITISSION

BRIEF FOR RESPONDE!|IT
FEDERAI, ENERGY REGUI,ATORY COUIIISSTON

SrETEIiTENT OP .TURTSDTCTION

This Court has jurisdiction to review this case under

Section 19(b) of the Natural Gas Act (NGA) , L5 U.S.C. S 7L7r(b).

STATEI{ENT OF TRE ISSUE

Whether the Federal Energy Regulatory Commission

(ttCommission[ or IIFERCTT) reasonably determined that a proposed

expansion of existing gathering facilities owned and operated by

the Amerada Hess Corporation ( trAmeradarr ) will constitute
Itproduction or gatheringrt facilities exempt from Commission

jurisdiction under Section J.(b) of the Natural Gas Act, 15 U.S.C.

s 7l_7 (b) (,,NGA" 1 .

STATUTES AND REGUf,,ATIONS

The pertinent statutes and regulations are included in the

addendum to this brief.
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8TETE}TEITT OF TEE CASE

I. llature of the Case, the Course of Proceedinqs. and its
Disposition Below.

Amerada Hess Corporation is primarily engaged in the

exploration, development, production and refining of

hydrocarbons, including natural gas. Amerada owns reserves in
several fields generally located north and south of Tioga, North

Dakota (Tioga Fields). Since the early L950s, Amerada (through a

wholly owned subsidiary Tioga Gas P1ant, Inc. (rtTGPrt) ) has been

operating 800 miles of gathering facilities, with pipe-diameters

ranging from 2 to 3O inches, linking 550 welLs in this producing

area. None of these facilities has ever been deemed subject to
the Commissionrs jurisdiction. Throughout this period, Ameradars

sole outlet for gas gathered in the Tioga Field system has been

through an interconnection with the WiIliston Basin fnterstate
Pipeline Company (WillistoD), a natural gas company subject to
regulation by FERC under the NGA, located near the northern end

of the gathering system.

In February L99l-, Amerada, acting on behalf of TGP, filed
with the Commission a petition for a declaratory order

disclaiming NGA jurisdiction over the construction of a proposed

L14.S-rnile expansion of its subsidiaryIs existing gathering

facilities (including a 60.S-mile long gathering mainliDe), and

seeking a Commission declaration that such facilities, when

operational, would gualify for the rrproduction or gathering;'

exemption under section 1(b) of the Natural Gas Act (NGA). The

expansion, once completed, would enable Amerada to interconnect
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with a second interstate pipetine, Northern Border Pipeline

Company (rrNorthern Bordertt) near the southern end of its
gathering systern.

Williston intervened in the declaratory order proceeding in
opposition to Ameradars petition. Williston argued that the

expansion will essentially perforrr transportation in interstate
commerce (subject to the Commissionrs certificate and rate
jurisdiction under the NGA) as opposed to exempt production or

gathering functions.

In this appeal, Williston is challenging two Commission

orders which declare Ameradars proposed expansion to be

rrproduction or gatheringrr facilities exempt from FERC regulation

under NGA S 1(b). These orders are: 1) Amerada Hess Corp.,
ff Declaratory Orderr rr FERC Docket No. CP 91,-L3L4-000 , 57 FERC

!t 5L,063 (L99L), and 2) Amerada Hess Corp., trOrder Oenying

Rehearing,'r FERC Docket No. CP 91-L3L4-OO2, 59 FERC ![ 6L,LL7

(tee2) .

ff. Statement of the Facts

l. Backqround: The Existing Gatherinq svstem and Ameradats
Pronosed Expansion

Since the 1950s, almost all gas produced from the Tioga

Fields has been conveyed over a system of gathering pipelines to

be processed at the Tioga Gas Processing Plant (Tioga P1ant),

owned by Ameradats subsidiary TGP. y The Tioga Plant is

U Ameradars existing gathering system includes an existing
spine, Bt least 60 miles Iong, that links the southern Tioga
fields with the Tioga Gas Plant. See color-coded map of

(continued. . . )
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located near the northern end of Ameradats existing gathering

facilities, and is adjacent to an interstate pipeline owned and

operated by Williston in Wiltiams County, North Dakota. After

processing at the Tioga Plantr gds is either tendered to

Williston for transportation or purchase, or returned to the

production fields, via the Tioga gathering system, for production

purposes.

In early L991, Amerada sought to expand this gathering

system. The expansion would consist of a 60.5 mile length of L0-

inch expansion pipeline, which has a design capacity of 65

MlrIcf/daily (see R. L3i J.A. L2), to serve as a trspine,rt or

mainline, for the expansion facilities that will run paralle1

along the same right-of-way that serves the existing Amerada

gathering spine. U However, unlike Ameradats existing spine,

see note 1, .$pB, which currently conveys qas primarily

northward from production fields to the Tioga Processing Plant,

the expansion mainline would originate at the Tioga Plant and

U (...continued)
Ameradats gathering system, attached to Ameradars
intervenorrs brief. According to A:nerada, this map
t'illustrates currently operating gathering system expansion
facilities in blue; the gathering system expansion in red.rr
R. 5, J.A. 4.

U The remainder of the expansion consists of compression
facilities and pipelines with the following lengths and
diameters: 9 miles of 3-inch pipeline, L6.5 miles of 4-inch
pipeline, 6.5 miles of 5-inch pipeline, L5 miles of 6-inch
pipeline, and 7 mites of 8-inch pipeline. Williston has
conceded that " [t]hose short sPur lines that will be
constructed (or are already in construction and in
operation) may well perform a production or gathering
function. tt R. 67 i J. A. 58 .
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convey gas in the opposite direction, southward, to the rrCherry

Creekrr compression station, Iocated 4.4 miles north of a proposed

interconnection with Northern Border Pipeline Company, an

interstate pipeline. At Cherry Creek, the gas would be

compressed to a line pressure sufficiently high to enable it to
be received by Northern Border, and then conveyed for the

remaining 4.4 miles at pipeline pressure, further southward to
the interconnection with Northern Border.

B. emeradars Petition For e Declaratorv order AnA
Willistonts opposition Thereto

1. In a February 2L, L991 petition for a declaratory order

disclaiming NGA jurisdiction over the proposed expansion, Amerada

explained that whiIe, ds an initial matter, the expansion

mainline would convey primarily gas treated at the Tioga P1ant,

over time the expansion mainline would convey increasingr volumes

of unprocessed gas gathered from new wells developed in the
ttWinnipegrr strata of the Tioga Fields. R. 6, J.A. 5.

According to Amerada, it is currently uneconomical for
producers to develop Winnipeg reserves because it would cost at

least $430,0O0 annually to move this gas over the existing
gathering system. R. 4-5i J.A 3-4. Construction of the

expansion, on the other hand, would enable Amerada to produce gas

from the Winnipeg strata economicatly, because gas produced from

these wells would be pernitted to flow at wellhead pressure

directly into the expansion spine, where it would then flow

southward without processing or additional compression until it
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Creek compression facilities. R. 6i

Amerada represented that Winnipeg gas has a relatively high

percentage of nitrogen and carbon dioxide, impurities which must

be removed to meet Northern Borderts pipeline quality standards.

Anerada explained further that, despite the high nitrogen and

carbon dioxide content in Winnipeg strata gas, the relatively low

volumes expected to be produced during L992 (3.2 MMcf/daily)

could be commingled with and absorbed into volumes of processed

gas already flowing southward from the Tioga Plant through the

expansion mainline, without the need for any treatment and

without significantly diminishing the overall I'pipeline guality"

of the expansion mainline volumes. R. 6, J.A. 5. As future

development of Winnipeg wells progresses, however, increased

production of Winnipeg gas into the expansion mainline would

raise the 1evel of impurities to such an extent that the

commingled volumes would no longer meet pipeline quality

standards. R. 6, J.A. 5. Therefore, to purify the commingled

Winnipeg 9ds, Amerada also proposed to install amine and

dehydration units near the Cherry Creek compressor station, 4/

3-/ Amerada Hess explained that at the Cherry Creek station,
this line pressure of the expansion spine must be stepped-up
by means of compression to meet Northern Borderts pipeline
pressure reguirements. R. 9-l-O; J.A. 8-9. For this reason,
Amerada Hessr expansion includes as many as two new
compressors at Cherry Creek.

Amine units eliminate carbon dioxide from the gas stream,
thereby satisfying pipeline quality standards. See R. 6i
J.A. 5.

4/
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approximately 4.4 miles from the Northern Border interconnection.

R. 6-7, J.A. 5-6.

Apart from gathering Winnipeg gas along the expansion

mainline, U Amerada explained that the proposed expans5-on

would be integrated with existing gathering facilities throughout

its length in order to perform production functions.

Interconnections between the existing and expansion facilities
would enable production from existing we11s to be achieved more

efficiently and economically, and would permit reactivation
and/or reconnection of previously abandoned and disconnected

wells. More particularly, Amerada represented that the expansion

facilities would be utilized to supply volumes for ttgas lifttt
purposes in reservoirs along the route. 9/ The additional
volumes used for gas lift would optinize production techniques in

the gathering region as it would supplant a more costly
production alternative, ItpumpiDgr t' currently prevalent in the

Tioga Fields. R. 7-8i J.A. 6-7.

Amerada also explained that the availability of gas lift

resulting from the expansion facilities would make it

y Amerada represented that it rrhas concentrated on Winnipeg
prospects in several areas along the route of the gathering
system expansion, and other producers operating along the
gathering system expansion may also develop Winnipeg wells
as far south as the vicinity of the Cherry Creek
facilities. rr R. 6i J.A. 5.

9/ Gas lift is a process whereby volumes of gas are injected
into the well bore in order to stimulate crude oil
production. According to Amerada Hess, it is an important
part of planning and enhancement in a maturing field with
steadily depleting reservoirs. R. 7i J.A. 6.
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economically feasible to reconnect 10 wells in the rrHawkeye

Fieldrrr and reactivate 22 miles of currently unutilized line in
the field. ZJ rn addition, the expansion facilities would

deliver trlease fuelrt (i.e., gas consumed to drive compressors

located on field leases) along almost the entire length of the

expansion. R. 8, J.A. 7. U Finally, Amerada pointed out that

the proposed expansion rnainline will permit its gathering system

to interconnect with a second interstate pipeline, Northern

Border, at a point closest to its existing gathering facilities
at Cherry Creek. See R. 1.,zi J.A. Ll-. Based on the foregoing

submission, Amerada asserted in its petition that the primary

function of the proposed expansion facilities would be

trproduction or gatheringr rr exempt from Commission regulation

under Section 1(b) of the NGA.

2. On March 22, 1991, Williston intervened in the

proceeding and filed an anshrer asserting that the proposed

expansion facilities, and particularly the 60.5 mile, 3-O-inch

With the more widespread use of ttgas lifttt and the
reactivation of the Hawkeye Field, Amerada projected an
increase in oil production of l,,O0o bbl/daily in the Tioga
Fields producing region. R. 8; J.A. 7.

To enable it to perform gas lift operations efficiently and
economically, Amerada Hess proposed to replace three old
compressors (that would otherwise cost more than $500r000
over the next four years to maintain) with two new
compressors. These compressors would be located at the
northern end of the expansion spine, near the Tioga
Process ing Plant , .@ R. 82 , J . A. 7l , and would perf onn the
dual function of carrying gas from the spine to the fields
for gas lift purposes, and adding line pressure to convey
southward all processed volumes flowing to the Cherry Creek
compression and treatment facilities. See R. 7, 9i J.A. 6,8.

u

9/
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spine of the expansion, would perform transportation functions,

rather than production or gathering functions, and thus would be

subject to NGA jurisdiction. Williston complained that aII gas

currently delivered frorn wells into Ameradats existing gathering

system is conveyed to the Tioga Processing Plant near an

interconnection point with Williston and, therefore, the primary

purpose of the proposed expansion spine could only be to
transport these processed volumes southward, away from Williston,
to an interconnection with Northern Border. R. 30. Williston
argued that the length and diameter of the expansion rnainline,

its operating pressure (assertedly typical of transportation

lines), and its location vis-a-vis existing wells, the processing

plant and the central point in the fie1d, were all indicative of
transmission, not gathering. (See discussion of the rrprimary

functionrr test, infra at pp . 23-29.,

Williston also argued that to the extent laterals to the

spine will be reactivated or constructed, they will be used to,
convey volumes from the expansion mainline to the gas fields, not

from the fields to the spine, which Williston claimed is
uncharacteristic of a gathering function. R. 49. Williston
asserted further that there is no credible support for Ameradars

representation that future development of the Winnipeg strata
within the southern 40 mile range of the expansion spine would

yield material receipts of gas. R. 30; J.A. 26. Williston
reguested the Commission to hold a technical conference to
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inguire into factual details of Ameradars proposed

expansion. 9l
3. In its April 8, LggL response to Willistonrs Answer,

Amerada provided additionat details relating specifically to its

prospects for production from new wells in the Winnipeg strata,

as follows:

a. Amerada first stated that it anticipates drilling a

minimum of 10 we1ls in the Winnipeg strata, each with an average

daily production capacity of 2.5 MMcf, and an average estirnated

10 Bcf of resenres. R. 77i J.A. 66. According to Amerada, the

aggregate daily production anticipated from these wells (2sMMcf)

will represent 622 of the volumes (40 MMcfrzdaily) tendered to

Northern Border. Without the production from the Winnipeg

strata, Amerada explained, it would not have committed to acguire

firm capacity on Northern Border, 1O/ or to spend $l-4 million

As further evidence of the alleged transportation function
of the expansion, Williston filed as an amendment to its
answer a copy of a rtletter of intentrt to construct a
pipeline that Amerada had filed with the North Dakota Public
Service Commission (NDPSC). R. 7O-7L, J.A. 59-60.
Williston asserted that because the NDPSC's siting
jurisdiction over pipelines did not extend to gathering
lines, Amerada Hessts filing of this letter of intent with
the NDPSC should be construed as an admission that the
expansion spine would not be used for gathering, within the
meaning of the NGA. The Commission found NDPscrs definition
of transmission versus gathering for siting purposes not to
be controlling in this proceeding. R. Ll-5 n.Ll; J.A. LO2
n. LL.

Amerada stated that Northern Border, untike traditional
pipelines with substantial commodity rates, recovers the
same leve1 of costs from reserved shippers, regardless of
usage, under a demand charge. See R. 77i J.A. 66.

e./

Lel
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to expand the existing gathering facilities. R. 76-77,

J.A. 65-66.

b. Amerada further explained that Willistonts high

transportation rates had been a major impediment to its
economical development of the Winnipeg strata. According to

Anerada, the new Winnipeg wells developed along the spine will
produce only drv gasr -b-r gas not associated with oil, while

existing welIs in the Tioga Fie1ds region produce wet casinghead

9BS, i.e., gas associated with crude oiI. R. 77, J.A. 66.

Accordingly, unlike existing casinghead production, which

yields revenues from both oiI sales and natural gas sales,

development and production of dry gas wells from the Winnipeg

strata must be justified without the revenue stream derived from

oil sales. R. 77i J.A. 66. with the current level of Willistonrs
transportation rates factored into the marketing of Winnipeg

strata 9ds, Amerada essentially stated that it would not break-

even until each well produced at least L2 Bcf, which was more

than its estimate (10 Bcf) of the average reserves underlying

each undeveloped weII. R. 77i J.A. 66. However, with the

expansion gathering facilities in operation, the cost of

marketing Winnipeg production would decline to such an extent

that it would be economical for Amerada to develop new wells with

reserves as low as 6 Bcf . R. 78, J.A. 67.

c. As a third reason why Winnipeg strata wells cannot be

developed economically within the confines of its existing
gathering system, Amerada explained that Winnipeg welIs are
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projected to produce naturally at substantial wellhead pressures,

i.e., in excess of L000 pounds/sguare-inch gauge (psig), far
exceeding the pressure of the existing gathering lines.
Therefore, to receive Winnipeg production into existing lines,
Amerada would have to lower the natural pressure of Winnipeg

we1ls, and incur the cost of recompressing it for subseguent

redelivery. In contrast, the proposed expansion mainline would

rraccommodate the wellhead pressure of Winnipeg production without

the duplicative steps of decompression and recompression.rr R. 79,

J.A. 68.

4. In a further reply, Williston asserted that, based on

data compiled by the U.S. Department of Energy, Ameradats claims

about Winnipeg strata reserves and the productivity of future

wells must be considered rrdubious.rr R. 99i J.A. 86. ll/

Williston also claimed that there was no merit to Ameradars

suggestion that Willistonrs transportation rates inhibited
Amerada from developing the Winnipeg strata economically. L2/

Lf/ Williston did not file a copy of these data at any time
during this proceeding, and thus they are not part of the
record in this case. Nonetheless, Williston argued that the
data would show that there are 3L2 Bcf of dry gas reserves
in the entire state of North Dakota. Therefore, Williston
argued, ttIo]ne-third of all non-associated proven gas
reserves would have to be located in the smaII area of this
single strata in which Amerada contemplates future
drilling.t' R. 100; J.A. 87.

Williston claimed that Amerada failed to develop the
Winnipeg strata between L984 and L988 when Willistonrs rates
Irere two-thirds lower under certain rate schedules. R. 98-
99i J.A. 86. The Commission ultimately found this argument
to be rtlargely irrelevant to the inguiry hereinrtr in
essence, because it was not based on current market
conditions. R. 121- n.24i J.A. L07-08 n.24.

L2/
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C. Tbe Connissionts Declaratorv order Disclaimincr
ilurisdiction

On October 18, L991, the Commission issued an order

declaring that Ameradats expansion facilities will be exempt from

FERC regulation under the NGA. Applying the factors enunciated

in its Farmland Industries, Inc. decision, W as modified by

Amerada Hess, et aI. !!, the Commission concluded that the

primary functions of the expansion facilities, including the 60.5

mile, lO-inch spine, will be production or gathering, and thus

exempt from regulation under NGA S 1(b).

In support, the Commission observed that the proposed

expansion I'will run through the center of a prolific producing

arear rr R. LL7, J.A. LoA, and that, given the capacity for gas

lift and lease fuel operations, the proposed facilities are

designed to operate as an integral, essential component of field
production. LE/ The Cornmission also found that the expansion

mainline would function as a gathering line by virtue of

receiving unprocessed volumes directly from interconnections with

individual we1ls along its route. As the Commission put it:

L3_/ 23 FERC t[ 5]-,063 (L983) .

Y/ 52 FERC !l 6L,268 (L990). To avoid confusion between the
1990 order and the orders under review, which (although
involving different cases) bear the same case name, this
brief follows the same convention used in petitionerrs brief
(Pet Br. 13) by referring to the 1990 order as rrAmerada

Egss., et aI. tl

15./ The Commission stated: I'the expansion will function so to
enhance TGPrs present activities of carrying gas to the
field for field use and production enhancement, processing,
and gathering natural gas for delivery into the interstate
market. R. LL8; J.A. L05.
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The increased I{innipeg volumes from these
wells, which [Amerada] will be able to
economically produce as a result of the
operation of the expansion, will eventually
be treated near the expansionrs downstream
terminus. . The expansion wilL extend to
the nearest interstate pipeline capable of
receiving the contemplated volumes (i.e.,
Northern Border) from the last point of
interconnection with existing gathering
facilities (i.e., Cherry Creek).

R. LL7, J.A. 107. The Commission also relied in part on

Ameradats experience as producer-gatherer. Thus, since the

1950s, it has limited its activities in the Tioga Fields area to
exploration, production, processing and gathering natural gas and

crude oil.
The Commission rejected Willistonrs claims that the size and

the length of the expansion mainline, ipso -@Eo, disqualified
the expansion mainline as a produbtion and gathering facility.
It noted that under its 1990 decision in Amerada Hess, .9!-aL-,

supra, the size and length of the facility are no longer major

determining factors in resolving whether a pipeline's primary

function is transportation versus production-or-gathering.

R. 1l-9t J.A. Lo6. The Commission observed that initially (i.e.,

until the Winnipeg wells are developed and brought into
production) the expansion mainline may I'exhibit some divergence

from the usual configuration of a more typical gathering system.r!

However, the Commission noted, this divergence will 1ike1y

disappear as unprocessed gas from Winnipeg strata weI1s flows in

increasing amounts into the expansion mainline, reguiring
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treatment and conditioning close to the Northern Border

interconnection. !S/
Likewise, the Commission rejected Willistonrs claim that

Ameradars projected development of Winnipeg strata volumes is
speculative or grossly exaggrerated. LZ/ It also rejected

Willistonrs claim that the expansion cannot be exempt under NGA

1(b) because some of the volumes in the mainline will flow

through laterals toward the production fields, and not vice

versa. The Commission found that in conveying gas away from the

mainline to fields for gas lift and lease fuel operations, the

expansion facilities would perform a rrproductionrr function apart

from their r'gatheringrr function, and that each function

independently falls within the NGA 1(b) exemption for lrproduction

or gathering.rr See R. L2L, J.A. LO8.

Commissioner Moler (now the Chair of the Cornmission)

dissented in a separate opinion, stating that she would find the

proposed spine to be jurisdictional, R. L23, J.A. 1LO, inter

rc/ The Commission also concluded that even if development of
the Winnipeg wells along the expansion mainline ultinately
proved unsuccessful, this would not alter its vj.ew that the
facility performs primarily a gathering function. Under
these circumstances, the spine would be regarded as therrtailgatet' of the Tioga P1ant, i.e., simply a second means
of egress for Tioga Field volumes to the nearest point of
interconnection with another interstate pipeline that is
adjacent to the production area. R. 1-O7, L3-'l , LL9-?OI
J.A. 1,06-L07.

The Commission declined to find Ameradars projections to be
Itspeculativetr or ttgrossly exaggeratedrrr accepting Ameradars
argument, inter alia, that it would not have committed $ L4
million to expand the gathering system without the expected
production from the Winnipeg strata. R. 1,2Oi J.A. 1-O7.

L7_/



-' -L6-
a1ia, because of its length and diameter, and based on the

expected usalre of the facilities before the l{innipeg wel1s are

developed.

D. Tbe Conmissionts order ou Rehearinq

Williston filed a request for rehearing arguing that the

Cornmission erred in finding that the expansion will function as

gathering facilities, and that the Commission misapplied the

criteria of its own rrmodified primary function" test enunciated

in Amerada Hess, et aI.r SEE. Specifically, Williston repeated

its arguments that the facilities failed each of the Farmland

factors as modified by Amerada Hess, et aI.
on May l, 3-992, the Commission (with Commissioner Moler

dissenting) issued an order denying Willj-stonts rehearing

reguest. The Commission again rejected Willistonrs argument that

the size and length of the expansion mainline were dispositive,
noting that it has consistently rejected a mechanical application

of these Farmland factors. Applying a "sliding scalerr approach

to both onshore and offshore facilities, see R. 21-5 n.3,

J.A. L74 D.3, the Commission reiterated its view that

the 6O-mile length and L0-inch diameter of
the pipeline is the result of various
operational facts facing Amerada Hess,
including the size of the producing area
through which the facilities wiII run, the
availability of existing rights of wdy, and
the location of the proposed interconnection
with Northern Border.

R. 2L5i J.A. 174. The Commission also explained that the

additional compression facilities were likewise a function of
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distance, and the range of operating pressures (975 to 1300 psig)

was not inconsistent with gathering activities.
The Commission further rejected as speculative Willistonts

argrument that j-ts order declaring the expansion to be exempt

gathering facilities would enable Amerada to operate the

facilities in a discriminatory manner, stating:
No potential shipper of gas has intervened to
make such a c1aim. The record is devoid of
any facts indicating that such problems have
occurred in the past, and Wil}iston is in
relevant function a competitor.

R. 2L6i J.A. L75. Finally, the Commission made clear that its
disclaimer of jurisdiction was neither permanent nor irrevocable.

On the contraryr ds it stated: rrshould the primary function of

the subject facilities change in the future, w€ would texamine

that issue in the event a complaint were filed with respect to

such a change of use of the facilities. ftr R. 2L6i J.A. L75.

This appeal followed
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sI'IIITARY OF ARGI'I{ENtr

A. The Cornmissionrs finding that Arneradars proposed

expansion will function primarily as production or gathering

facilities, and therefore will be exempt from Commission NGA

jurisdiction, rests on a solid legaI foundation and is amply

supported by the facts of record. Because neither the NGA nor

its legislative history provides a definition for the terms

rrproduction or gatheringr rr this Court should accord Chevron

deference to the Commissionrs reasonable interpretation of the

gathering exemption of NGA Section t(b), i.e., as authorizing an

application of the ttmodified primary function" factors enunciated

in Amerada Hess, et a1..

B.l-. In this case, the Commission properly applied its
rrmodified primary functionrr test, a standard developed from years

of experience and case Iaw, to determine that the primary

function of Amerada's proposed expansion will be

nonjurisdictional rrproduction or gathering. rr As the courts have

concluded, this test necessarily involves a case-by-case weighing

of all the pertinent facts and circumstances of a particular case

rather than the application of any overarching bright-line

standards. Thus, in reaching its decision, the Commission

correctly shunned a mechanical application of any one factor of

its modified primary function test.
2. The record amply supports the Commissionrs findings

that the 60.S-mile long spine of the proposed expansion will
perform rrproduction or gathering: I f.) it will be used to convey
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unprocessed gas (25 Mf'Icf/daily) from new wells located along the

length of the line to be developed from the Winnipeg stratai and

2) it will also be used to convey processed volumes from the

Tioga Plant to the field for lease fuel supply and gas lift
operations to facilitate production of existing weIls. As the

Commission correctly recognized, both tlpes of activities
performed by the facilities--gathering as well as production--are

exempt under Section 1(b), and therefore, the combined effects of

both groups of activities were properly considered in determining

the prinrary function of the facilities.
The Commissionrs findings in this case support a reasonable

conclusion that the expansion mainline wiI1, in effect, satisfy
the |tbehind the plantr tr trLocation of wellsrr and rrgeographic

configurationrr factors of the ttmodified primary functiont' test.
As Amerada proceeds with its planned development of the Winnipeg

strata, increasing volumes of unprocessed Winnipeg gas from

Ameradars and other producerst weIls to be located at various

points along the rnainline are expected to be delivered,

unprocessed, directly into the expansionts mainline. Moreover,

once Winnipeg volumes flow through the expansion increase to the

point that the carbon dioxide content in that gas can no longer

be sufficiently diluted, the commingled stream of gas flowing

south through the mainline will be treated and conditioned in
amine and dehydration units to be installed at Cherry Creek,

approximately 4.4 miles upstream of the planned interconnection

with Northern Border. In this regard, the 56.1 mile length of
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expansion spine north of Cherry Creek will essentially function
Itbehind the plant,rr as is tlpical of gathering lines.

c. Petitionerrs claims to the contrary lack merit. In

arguing that the size and length of the expansion spine

disqualify it as a gathering facility, Williston relies almost

exclusively on cases pre-dating the Commissionrs announcement of
its policy change in Amerada Hess, et al.. However, as extrrlained

infra, the pre-Amerada Hess, et aI. cases can no longer be

considered tfbinding precedentrt for this case, because the

Commissionrs analysis of the primary function of onshore

facilities has been expanded to include the changing technical

and geographic nature of exploration and production, and because

the size and length of onshore facilities are no longer deemed

the major determining factors that they once were.

Finally, the Commission properly rejected Willistonts claim

that the past activities of facility operators are irrelevant to

a determination of what the primary function of future facilities
will likeIy be. In seeking an exemption for the facilities
involved here, Amerada has made projections and representations

to the Commission as to: f-) the future use of the expansion

mainline; 2) the anticipated benefits of Winnipeg well production

and reactivation of Hawkeye Field wells; and 3) the economies and

efficiencies to be achieved from the lease fuel supply, gas lift

operations, and compressor replacement. In these circumstances,

Ameradars past specialization (i.e., since the early 1950s) in

exploration and production has an important bearing on the
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predictability of the prirnary function of these future

facilities, and on the credibility of Ameradats technical

proj ections.
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ARGI'IIEIIE

rEE COUUISEIODIIS DETERI{IIIAITION AEAT EUERADA EESSI
EXPANSTON FACIIJIUES ERE EXEUPT PRODUCIION OR GAtrEERING
FACIITIIIIES REFIJECTS A REASONED APPLreArroN OF ITS
TTI,IODIFIED PRIIIARY FITNCTIONTT TEBT, eND I8 rELL-SUPPORIED
IIT TEE RECORD.

The Commissionts finding that Ameradats proposed expansion

will function prirnarily as production or gathering facilities and

therefore will be exempt from Commission NGA jurisdiction rests

on a solid lega1 foundation, and is amply supported by the facts

of record. In what follows, w€ detail first the legal standard

applied by the Commission and observe that the Commission is
entitled to deference in that regard. We then examine the

relevant record facts, and show that the Commission properly

applied the controlling standard to the facilities here involved.

Finally, w€ show that petitionerrs contrary claims have no

substance.

A. fntroduction: The l.todified Primary Function Test
Applied Bv The Commission To Determine Tlhether Pipeline
Facilities Are Beinq Used For Jurisdietional or Non-
ilurisdictional Activities

It is important, at the outset, to set forth the governing

Iegal standard applied by the Commission in this case to show

that j-t is faithful to the statutory mandate of the NGA, and that

it was correctly applied to the particular facts and

circumstances.

1. The basic statutorv recuirenents

Under section 1(b) of the NGA, the Commission has exclusive

jurisdiction over the transportation and sale for resale of

natural gas in interstate commerce, ES well as of any |tnatural
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gas companyir engaged in such transportation or sa1e. Section

1(b), however, exempts from NGA jurisdiction rrthe production or

gathering of natural gas.'r L5 U.S.C. S 717(b). Because neither

the NGA nor its legislative history provides a definition for the

tems trproduction or gatheringr rt the Commission has developed a

standard rooted in experience and in case law to determine

whether a facility's primarv function consists of the interstate
transportation or some other activity. See EP Operatino Companv

v. FERC, 876 F.2d 46, 48 (5th Cir. L989) (EP Operating). This

test rrinvolves a case-by-case consideration of aI1 the facts and

circumstances of the particular case rather than the application

of any overarching bright line standards.r' EP operating, 8'76

F.2d at 48.

2. The earl-v develoonent of the nrimarv function test

The earliest standard developed by the Commission for
determining whether a particular facility was exempt under NGA

S 1(b) was a so-called |tbehind-the-plantrr test, i.e., a

mechanical test under which classification as gathering or

transportation turned on whether the particular facility was

located behind (upstream of) the processing plant. See Phillips

Petroleum Co., 10 ?PC 246 (L951) revrd on other qrounds sub nom.,

Phillips Petroleum Co. v. Wisconsin, 347 U.S. 672 (L954). By

L957, the Commission added a new test by which to judge the

regulatory status of facilities. This new element, the rrcentral-

point-in-the-fie1d" test, involved a different mechanical inquiry

into whether gas from separate wells, conveyed over different
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several gathering Iines, converged at a single location in the

producing field into a single line; the facilities which so

conveyed the gas rrere deemed nonjurisdictional. Barnes

Transportation Co., 18 FPC 369 (19571. Final1y, the Commission

introduced a third, more subjective factor into the analysis,

i.e., the geographic configuration of the subject facilities. Ben

BoIt Gathering Co. , 25 FPc 825, 827 (L961), .d.f-ljl, 323 F.2d 610

(sth cir. l-e53) . !-g/

3. The eneroence of the Farmland standard

In Farmland fndustries. Inc., 23 FERC S 6L,063 (L983)

(Farmland), the Commission added two more criteria in fashioning

a considerably more flexible I'pri-mary functionrr test. The

Commission stated in Farmland that, in addition to the factors

developed in the early cases, it would assess the rrprimary

functiontr of facilities in light of the trdiameter and lengrth[ of

the facility, as well as the rrlocation of weI1s along all or part

of the facility.rr 23 FERC at p. 61 ,L43.

Adopting a flexible approach to its prinary function

analysis, the Commission has generally found that facilities need

not satisfy aII of these criteria to be declared exempt as

gathering operations. For example, in Farmland itself and in
Dorchester Gas Producing Companv, Inc. , L9 FERC n 611058 (L982'1,

the Commission found that certain pipelines were exempt gathering

18/ The rtprimary functionrr test was established by the
Commission in Ben Bolt. The test was subsequently applied
egually to both onshore and offshore facilities. See
Superior Oi1 Companv, L3 FERC tl 6L,496 (1980).
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lines even though they failed the rfcentral-point-in-the-fieldil

test. Likewise, in Shel1 Gas Pipeline Company, 4L F'ERC n 6L,O32

(L987 ) (She1l), the Commission found an offshore line, 27 miles

long and L6 inches in diameter, to be gathering, even though the

line would have been a typical transportation facility under the
rrdiameter and length'r criterion of the Farmland primary function

test. E/
1. Subsequent iudicial decisions affectincr the standard

Less than two years after the Shell decision, the Fifth
Circuit rendered its decision in EP Operating Company v. LERC,

876 F.2d 46, 48 (5th Cir. 1989) which precipitated a substantial

change in the Commissionrs Section L(b) exemption analysis for
both offshore and onshore pipelines. In the Commissionrs

decision in EP operatincr, 2-9./ it had deterrnined that trGreen

Canyonr rr an offshore pipeline SL-miles long and L6 inches in
diameter, tras involved in jurisdictional transportation where the

line conveyed gas from a floating production rig at pipeline
pressure, with no wells located along its length, and where the

line did not satisfy either the [central-point-in-the-field'r or

the rrgeographical configurationrr criteria of the primary function

Despite a diameter and length atypical for gathering
facilities, the Commission nonetheless declared the tine to
be exempt under NGA Section 1(b) because of the distance
between the offshore production platform it served and the
nearest interconnection with an interstate pipeline, and
because of the guantities of gas it would convey. 4L FERC
at p. 61-, O8L.

Placid Oil Company, rrDeclaratory Order,rr 43 FERC t[ 6L,2lO
(l-988) ; Placid Oil Company, rrOrder Denying Rehearing,tt 44
FERC n6L,O29 (1988).



-26-
test. In so ruling, the Cornmission distingruished the facilities

found to be exempt in She11, pointing out that Green Canyonrs 51-

nile length and the operating pressure (2L6O psig) were

significantly grreater than the corresponding features of the

offshore line involved in SheII. 2)/
The Fifth Circuit reversed. The court found that the 51-

mile length of the line was not a significant feature

distinguishing EP Operatincr from She11 because in both cases the

line was no longer than necessary to connect the point of
production with an interstate pipeline. Id. at 49. Likewise, the

court found that the much higher operating pressure of Green

Canyon was not a basis for distinguishing SheII, because |tthe gas

flows through . lines [in both cases] at reservoir pressures

without added compression. rr fg!.

Shortly after the Fifth Circuitrs decisj-on in EP Operatinq,

the Tenth Circuit held in Northwest Pipeline Corp. v. EERC, 905

F.2d l-403 (l"Oth Cir. L99O), that the Commission had misapplied

the rrprimary functionrt factors in exercising NGA S 1(b)

jurisdiction over onshore gathering operations. There, the

Commission had concluded that certain pipelines (owned by

Northwest, an interstate pipeline), which conveyed gas from six

different gathering subsystems (also owned by Northwest) directly
to various interconnections with Northwestrs interstate
transmission rnainline, were prirnarily performing a jurisdictional

2l/ Placid oiI Companv, 43 FERC fl 6L,2AO (L988) at p. 6L,545.
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transportation function. 22/ The Tenth Circuit reversed,

however, holding that the Commission ltimproperly applied its own

[prirnary function] testr rt stressing that

Northwestrs status in interstate transport-
ation cannot alone transform the character of
these particular facilities. Some transport-
ation must occur to move gras from the
wellhead in some manner.

905 F.2d at 1409-1"0.

5. The trurodified primarv functionrr test applied in this
case.

In L990, following these judicial decisions, which aroused

some concern as to the validity of the Commissionrs approach, the

Commission issued an omnibus order addressing 20 different

applications for declaratory relief under Section 1(b) of the

NGA. In Amerada Hess, g[!-, 52 FERC at p. 611988, the

Commission announced a policy change that it would adopt with

respect to reviewing reguests for gathering exemptions for both

offshore and onshore facilities. The Comrnission stated that

while it would continue to apply the ttprimary functionrr factors

as developed in previous cases, it would modify the test to take

into account for both offshore and onshore facilities, rrthe

22/ In reaching its conclusion, the Cornmission agreed with its
AIJ that the lines involved did not satisfy the "behind-the-plant, rr trcentral-point-in-the-fie1d, It and rroperating
pressurerr standards of the primary function test. The judge
had also found that the gathering lines had operated as
rrmere extensions of Northwestts interstate pipeline system.rr
Northwest Pipeline Corporation, opinion No. 27O, 38 FERC

n 6L,3O2 (L987), reh'q denied, Opinion No. 27O-A, 43 FERC

tt 6L,263 (Le88) .
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changing technical and geographic nature of exploration and

production.rr 52 FERC at p. 611988.

Thus, in some of the petitions addressed in Amerada Hess, €t

dI., the Cornmission applied the trmodified primary functionrr test

to find onshore facilities to be exempt gathering lines despite

lengths and diameters more typical of transportation facilities,

despite the fact that the facilities served as a direct link

between the tailgate of processing plants and an interstate

mainlines, i.e., they were located "in fronttr (i.e., downstream)

of the plant, and despite the absence of any weIIs situated along

the lengths. 23/ Similarly, in two other cases decided since

Amerada Hess, et a1., the Commission has ruled that a 2L.59 mile

long, L2.75-inch diameter pipeline carrying gas at l-,ooo psig

from the tailgate of a processing plant to an interstate
pipeline, 24../ as well as a 25-mi1e, L2-inch diameter line also

linking the tailgate of a processing plant with an interstate
pipeline, 25./ were both exempt gathering facilities. This

23./ In Amerada Hess, et aI. (Alabama-Tennessee Natural Gas. et
a1.) , 52 FERC fl 6L,268 at p. 6l-,989, the Commission declared
that a L7-mile long, 8-inch diameter which spanned the
distance between the tailgate of a processing plant and an
interconnection with an interstate pipeline was an exempt
gathering line. Likewise, in Amerada Hess, et aI. (West
Texas Gathering Companv), 52 FERC n 6L,268, at P. 62,0651
the Cornmission determined that a 27-mile long, 9-inch
diameter pipeline conveying gas from a treatment plant to a
sales point on an interstate pipeline (with no we11s located
along the line) was an exempt gathering facility.

2!/ See Peach Ridqe Pipeline, 57 FERC fl 6l-,309 (L9921.

25/ See Ringwood Gatherinq Company, 58 FERC fl 61,320 (L992)
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nuanced approach reflected the Commissionrs effort, based on

ongoing experience to apply

a sliding scale to the length criteria for
offshore pipetine situations and even for
onshore facJ-tities, the size and length of a
line is no longer the urajor determining
factor, where other factors lead us to the
conclusion that the primary function of a
system is gathering.

Amerada Hess, et aI. , 52 FERC at p. 62,026.

B. The Counissionts ApProach Is Consistent With
Controllinq Precedent And Is Entitled To Deference.

1. As we have just detailed, the Commission has rejected a

litmus paper, mechanical rule for ascertaining jurisdiction, and

has instead adopted a test which takes into account the myriad of

circurnstances that can arise. In short, it looks to the rrfacts

and circumstances of the particular caser rr abjuring ttthe

application of any overarching bright-line standards.' EP

Operatinq, 876 F.2d at 48. While petitioner aPpears to agree

that the t'modified primary functiontr test is the Proper one to be

applied to this case (see, e.g=-r Pet. Br. 20) , it contends that

the Commission has misapplied one of its important factors. More

precisely, it asserts that the Commissionts approach is

inconsistent with the Supreme Courtrs decision in PhilIips

Petroleum Co. v. Wisconsin | 347 U.S. 672 (1,954) ("Phillipsrr).

According to petitioner, Phillips stands for the proposition that

once gas exits a processing plant it may no longer considered

involved a gathering process. On the contrary, w€ submit,

Phillips suggests no such rigid rule.
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The sole support for petitionerts argument is a passing

footnote reference in Phillips, supra, referring to an earlier

Court decision, Michiqan-Wisconsin Pipe Line Co. v. Calvert, 347

U.S. L57, L64 (1954), which declared that, for tax purposes, the

gathering exemption could not apply to the taking of natural gas

by purchasing interstate companies at the outlet of processing

plants.347 U.S. at 678-79 n.6.

Both Phillips and Michigan-Wisconsin are readily

distinguishable, however, because in both cases the interstate
pipelines whibh purchased the gas owned the facilities

immediately adjacent to the outlet of the processing p1ant, and

the dispositive issue accordingly was whether the gas was stiIl

in a gathering posture at the tine it had been already been

received into very large pipelines (ranging from 20-24 inches in

diameter) by the interstate pipeline purchasing the gas. 25/

In that factual context, the Court held that the activity was no

longer gathering, but transportation and thus subject to NGA

jurisdiction. Manifestly, this holding is fundamentally

different from the Commissionrs ruling in the instant case where

no party is asserting that Northern Border, or any other

25/ See Michiqan-Wisconsin, 347 U.S. at 162-63 ("gas emerging
from outlet flows directly into two 26-inch pipelines of
Michigan-Wisconsittt); Phillips Petroleum Co., 10 FPC 246, at
pp. 252-26L (L951) revrd on other grrounds sub nom., Phillips
Petroleum Co. v. Wisconsin, 347 U.S. 672 (l-954) The gas
involved in Phillips flowed into two 24-inch pipelj-nes owned
by tlichigan-Wisconsin, .S.E 10 FPC at 252, into one 24-inch
line owned by Panhandle, .S 10 FPC at 254, into a 2o-inch
diameter pipeline owned by Independent, ge-9, id. at 256, and
into one 24-inch line owned by EI Paso,.S, id. at 260.
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interstate pipeline company purchasing gas at an interconnection

located at the outlet of a processing p1ant, should be declared

an exempt gatherer.

Moreover, whatever effect this footnote in Phillips may have

had on shaping the judicial definition of gathering, it was not

the Supreme Courtts last word on the subject. fn Northern

Natural Gas Co. v. Kansas Corporation Commission, 372 U.S. 84

(L9621 , the Court defined rrproductionrr and "gatheringrr in
traditional terms as "the physical acts of drawing the gas from

the earth and preparing it for the first stages of distribution.rt
372 U.S. at 90. 27_/ See also Northwest Central Pipeline Corp.

v. Kansas Corporation Commission, 489 U.S. 493, 5LO (l-989),

Northern Natural Gas Co. v. FERC, 929 F.2d L26L, L265 (8th Cir.
L99l-), cert. denied, LL2 S.Ct. 169 (L99L) (defining rrgathering[ as

trthe process of collecting gas at the point of production [the
wellheadJ and moving it to a collection point for further
movement through a pipeliners principal transmission system.r!)

2. By arguing that Phillips dictates that the gathering

process ends when gas reaches the tailgate of a processing pIant,

Williston is actually mounting an attack on the trmodified primary

functionrr test itself which, dS we have shown, is a refinement of

standards that the Commission has developed over the past thirty

21J The rrfirst stages of distributiontr lanquage of Northern
Natural is clearly broad enough to be consistent with the
Conmissionrs modified primary function test, which as the
Fifth Circuit observed eschews relj-ance on any overarching,
bright-line criteria. EP Operatincr, 876 F.2d at 48.
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years, and which eschews a mechanical application of any one

standard.

Petitionerrs challenge in this regard should be rejected.
Under the Supreme Courtrs reasoning in Chevron, USA v. lBp1], 467

U.S. 837 (1984), unless the meaning of a statute is unambiguous,

courts owe deference to a reasonable interpretation of statute of
the agency, as here, charged with its administration. 28/ As

noted, neither the NGA nor its legislative history defines what

is meant by rrgatheringtr or rrproductionrr as used in Section 1(b) .

Accordingly, this Court should defer to the Commissionrs

interpretation of the gathering exemption of NGA Section l-(b)--as

authorizing a case-by-case, nonmechanical analysis of the factors
enunciated in Arnerada Hess, et al.--as a permissible one. 29/

ZU Petitioner concedes (Pet. Br. 45) that t![t]he Commissj-on as
an agency charged by Congress with the administration of the
NGA, has a degree of discretion in interpreting . the
Act. rl

29/ The U.S. Supreme Court and other lower courts have
repeatedly applied Chevron principles of deference to uphold
reasonable interpretations by agencies of ambiguous
jurisdictional provisions of statutes they are charged with
administering. .&r g_S[:_r CFTC v. @.E, 478 U. S. 833, 844-
45 (1986) ; United States v. Riverside Balnriew Homes. Inc.,
474 U.S. L2L, L3l- (L985) ; Transpacific Westbound Rate
Aqreement v. Federal Maritime Commission, 95L F.2d 950, 953-
54 (9th Cir. L99L). See also Mississippi Power & Liaht Co.
v. ltississippi , 497 u.s. 3s4, 3Bo-81 (L988) (sca1ia, J.,
concurring).

Thir Court, however, has thus far declined to take a
position on the guestion whether Chevron deference applies
to agenciesf interpretations of their own jurisdiction.
Seer g_&_r Central States Motor Freiqht Bureau, Inc. v. E,
924 F.2d l-099, 3-tO2 (D.C. Cir. L991), cert. denied, ?-1-2
S.Ct. 87 (D.C. Cir. L991); Otis Elevator Co. v. Sec'y of
Labor, 923- F.2d L285, L288 (D.C. Cir. L990), Business
Roundtable v. SEC, 905 F.2d 406, 408 (D.C. Cir. L990).
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keyed to all relevant factors
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the Commissionrs interpretation is

and should be affirmed.

Nonjurisdictional.

As the Commission held, the record in this case establishes

that the facilities here at issue will be used simply as an

expansion of Ameradats current activities in exploration,
production, processing, and gathering. The record thus amply

supports the Commissionrs findings that the 60.5-rni1e long spine

of the proposed expansion, whibh is the main focus of
petitionerrs appeal, will perform a dual role: 1) convey

unprocessed gas (25 ltncf/daily) from new wells losated along the

length of the line to be developed from the Winnipeg stratai and

2) convey processed volumes from the Tioga Plant to the field for
lease fuel supply and qas lift operations to facilitate
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production of existing wells. !9/ As the Commission correctly
recognized, both tlpes of .activities performed by the facilities

--gathering as well as production--are exempt under Section 1(b),

and therefore, the combined effects of both groups of activities
were properly considered in determining the primary function of

the facilities. 3L/

In its declaratory order, the Commission made express

findings that, reasonably construed, support a conclusion the

expansion rnainline wil1, in effect, satisfy the "behind-the-

u./ As noted, the daily design capacity of the proposed
gathering mainline to Cherry Creek is 65 MMcf (see R. L3t
J.A. !2, while the design capacity for the proposed
interconnection of the expansion spur with Northern Border
is 4O MMcf. See R. 10; J.A. 9. As discussed infra, when
the Winnipeg wells become fuIIy operational, the expansion
spine will still be carrying some volumes (1-5 MMcfldai1y) of
gas processed at the Tioga Plant to be tendered to Northern
Border. The other 25 YIfncf/dai1y tendered to Northern Border
is expected to be comprised of volumes originating from
Winnipeg strata wells. See R. 81; J.A. 70.

Given Ameradats projection that as much as 25 MNlcf/dai1y of
the spiners capacity will be used for carrying unprocessed
gas produced from Winnipeg wells to the amine and
dehydration units at Cherry Creek (a gathering function),
and its estimate that another 25 MMcf will be devoted to
lease fuel and gas lift operations (production functions),
see R. 7, J.A. 6, the percentage of the spinets capacity
devoted to conveying processed volurnes may not exceed 23*
(1-5 MMcf out of 65 MMcf).

Even if "productionrr activities were excluded from the
operation (see note 30, supra), the 25 ltNlcf/daily of
unprocessed volumes flowing from the Winnipeg we11s would
represent as much as 622 of volumes (40 MMcf) ultimately
tendered to Northern Border, while 15 MMcf (or as littIe as
37.5*, of the volumes delivered to Northern Border daily)
would represent volurnes previously processed at the Tioga
P1ant. Thus, even these ratios would support a finding that
the expansion spine will primarily function as a gathering
facility.

3L/
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plant, tr trlocation of wellsrt and ltgeographic configurationrl

factors of the trmodified primary functiontr test. The Commission

noted that as Anerada proceeds with its planned development of
the Winnipeg strata, increasing volumes of unprocessed Winnipeg

gas from Ameradats (and possibly other producersr) wells located

at various points along the mainline are expected to be

delivered, unprocessed, directly into the expansionts mainline.

The Commission also obserrred that once Winnipeg volumes flowing

through the expansion increase to the point that the carbon

dioxide content in that gas can no longer be suffj-ciently
diluted, the commingled stream of gas flowing south through the

mainline will be treated and conditioned in amine and dehydration

units to be installed at Cherry Creek approximately 4.4 miles

upstream of the planned interconnection with Northern

Border. 32/ In these circumstances, the Commission reasonably

determined that
while initially the expansion may exhibit
some divergence from the usual configuration
of a more typical gathering systemr dS
[Anerada] proceeds with the development of
the Winnipeg strata the configuration of the
expansion and the mainline facilities will
exhibit an increasing convergence with the

32/ Thus, to the extent that the expansion carries the
anticipated volumes (25 }llmcf daily) of Winnipeg gas, all but
4.4 rniles of the spine (i.e., the expansion spur) wil1, in
essence, be located rtbehind-the-plantrt at Cherry Creek, and
thus upstream of treatment facilities. The 4.4 mile length
of the expansion spur downstream of the plant is clearly
not, under the Amerada Hess, et aI. ttmodj-fied prinary
functj.onrr standard, atypical for a gathering line. See
Amerada Hess. et al. (West Texas Gathering Companv) , 52 FERC
n 62,065 (L990); Peach Ridqe Pipeline, 57 FERC t[ 5]-,309
(1-992); Rincrwood Gatherinq Company, 58 FERC fl 6L,32O (L992).
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elements of more tlpical gathering systems,
such as the potential for injections of gas
from wel1s along the nainline, most of the
volumes flowing through the line being
unprocessed, and necessary treatment and
conditioning facilities being }ocated only
4.4 miles from the interconnection with an
interstate pipeline.

R. L2oi J.A. Lo7. 33/

The Commission also reasonably concluded that the size and

length of the expansion mainline, although unusual for gathering

facilities,
NGA S 1(b) .

does not dictate an exercise of jurisdiction under

The Commission correctly relied on its prior change

in policy, first announced in its L990 Amerada Hess, et aI. order

that
even for onshore facilities, the size or
Iength of a line is no longer the major
determining factor, where other factors lead
us to the conclusion that the primary
function of a system is gathering.

R. 2L5 n.3; J.A. L74 D.3, cruotinq 52 FERC at p. 62,025. 34/

33_/ To be sure, the Commission made no findings with respect to
what should be considered the rrcentral-point-in-the-fieldrl
with respect to the Winnipeg volumes, which will be
developed to the south of the Tioga P1ant, flow away from
that pIant, and eventually be treated at Cherry Creek. But
the absence of findings on this trprimary functionr factor is
not critical because in Dorchester Gas Producinct Company, L9
FERC ![ 6]-,058 (1985), at p. 6L,091, the Commission stated,
Itwe do not construe Barnes [Barnes Transportation Co. . Inc.,
1"8 FPC 359 (L957) I as requiring that behind the plant
facilities be treated as transportation facilities after the
gathered gas reaches a central point. rr

As the Commission correctly noted in its decision, this case
is not a deviation from the Amerada Hess, et aI. standard;
on the contrary, in applying the t'modified primary functiontr
test, it has determined that a set of facili-ties,
substantially more extensive than those at issue here, was
engaged in gathering. See 57 FERC at p.6L,242; R.118-L19;

(continued. . . )

3!/
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The record also supports the Commission's finding that the

proposed mainline was no longer than necessary to carry volumes

flowing from new Winnipeg wells to the nearest point of
j.nterconnection with an interstate pipeline capable of receiving
those volumes, since these wells will be located along the

expansion. 57 FERC at p. 6L,242. R. 2L5 n.3i J.A. L74

n.3. L5/

The Commission al-so reasonably concluded that the 1O-inch

diameter of the mainline, its operatinq, pressure, the application
of additional compression near the Tioga Plant for gas lift
operations and line pressures, and the compression facility at
Cherry Creek (needed to raise line pressure of the expansion spur

to meet Northern Borderrs delivery requirements) are all
consistent with the functions of production or gathering. 36/

34./ (...continued)
J.A. l-05-06; citing, Southwestern Gas Pj-peline. Inc., 53

3s/

PERC !l 6L,4L8 (L990).

See R. LLTi J.A. 105 ("[i]n order to fully develop potential
reserves within the Winnipeg strata and to enhance its
production operations in the Tioga Fields, [Amerada] finds
it necessary to expand TGPts gathering facilities and to
connect with the nearest aLternate interstate transmission
line capable of transporting the projected increased
production.rt) Andr ES noted (supra, p. 5), the record
establishes that Winnipeg wells cannot be economically
developed within the confines of Ameradars existing
gathering facilities, in part, because of the significant
operating costs ($430,000 annually) associated with that
development. R. 6i J.A. 5.

The Commission was correct not to find any significance in
the atypical operating pressures of the proposed mainline,
given that most of the Winnipeg wells will produce naturally
at pressures in excess of L000 psig (some of which will
produce at pressures of up to L250 psig), R. L67i J.A. 1-54l

(continued... )

36./
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The lo-inch diarneter of the line was justified in light of the

dual function--producti-on or gathering--to be performed by the

expansion spine. As noted, 25 MMcf daily of the spinets capacity

will be devoted to conveying unprocessed Winnipeg volumes

(c1early, a gathering function), while another 25 MMcf of that

capacity will be utilized to convey gas to the field wells for

lease fuel and gas lift operations (production functions). Thus,

5o MMcf of the expansion spiners throughput (out of the design

capacity of 65 MMcf daily) , or 77* of the spine' capacity, will

be used for production or gathering functions. 3J-/

D. Petitionerrs Clains llo The Contrarv Have No Merit.

We have so far urged that the Commission employed a correct

1egaI standard to the critical facts here involved, and lawfulIy

concluded that the expansion facilities will not be involved in

transportation under Section 1(b) of the NGA. We now show that

36./ (...continued)
and given Ameradars explanation that its existing gathering
spine cannot withstand those pressures. R. 79, J.A. 68.
Thus, the expansion spine will operate at pressures that can
accommodate the wellhead pressure of Winnipeg production,
without the costly duplicative steps of decompression and
recompression. R. 79i J.A. 58.

33-/ The Commission also reasonably found that Ameradars proposal
to install compression facilities near the Tioga Plant, os
well as near the Cherry Creek processing facilities did not
compel a different result. As the Commission noted,
compression near the Tioga Plant would be used to supply
volumes in the field for gas lift (a production function) as
well as for moving volumes southward from the Tioga Plant,
while compression near Cherry Creek would simply raise the
operating pressure in the expansion mainline to enable
volumes treated at Cherry Creek to be received by Northern
Border. R. LL9; J.A. 106.
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petitioner has failed to submit any argument justifying rejection
of the Connrission ruling.

L. Williston argues (Pet. Br. 43) that the Commissionts

analysis of the primary production or gathering functions of the

expansion cannot be reconciled with the abundant applicable

Commission precedent itwhich, if properly applied here, would lead

to the inescapable conclusion that the subject facilities perform

a transmission function.rr In attempting to portray a ltconflicttt

between the result in this case and what Williston characterizes

as precedent (see, gg_r Pet. Br. 22) , I{illiston relies almost

exclusively on cases pre-dating the Commissionrs announcement of

its policy change in Amerada Hess, et aI.. However, as explained

below, the pre-Amerada Hess, et al. cases can no longer be

considered |tbinding precedentrr for this case.

Petitioner is correct that in Amerada Hess, et aI., the

Commission stated that it would continue to apply the Farmland

factors for determining the primary function of facilities. Yet,

petitioner ignores the policy changes for onshore pipelines

wrought by Amerada @., et aI. . In Amerada Hess, et aI. (West

Texas Gatherinq Co.) , 52 FERC t[ 6:.,268 (1990), at p.62,O65, a

case involving onshore facilities, the Commission announced that
the EP operating decision had rrexpanded the definition of what

can be determined to be a gathering facility exempt from the

Cornmissionrs jurisdiction under section 1(b) of the NGA." Thus,

it must be emphasized that for both offshore and onshore

facilities, not simply offshore as suggested by petitioner (Pet.
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Br. 18), the prinary function test was modified to take into

account the ttchanging technical and geographic nature of

exploration and production.rr Amerada Hess, et aI., 52 FERC at p.

5l-r988. Indeed, as noted, the West Texas Gatherinq ComDany order

of Amerada Hess, et aI. made clear that, ds is the case for

offshore facilities, the size and length of onshore facilities

are no longer a major determining factor. 52 FERC at
p. 62,026. 38./ Thus, Willistonrs reliance on pre-Amerada

,, et a1. cases is misplaced . 32/

Williston attempts to distinguish the West Texas Gathering

Companv order of Amerada Hess, et aI. on the grounds that it

involved facilities that $rere:

(1) upstream of processing plants, (2) not
directly connected to any interstate
pipeline, (3) of relatively small diameter,
and (4) employing compression processes only

33/ Williston seeks to downplay the significance of Amerada, €t
d1., itself arguing that rrin none of the 2L cases decided in
Amerada, et aI., did the Commission find that an onshore
Iine even approaching 60 miles long and L0 inches in
diameter would perform a gathering function.il Pet. Br. 26.
This is true, but simply because the Commission in Amerada,
et aI. was not called upon to decide whether a line as long
as Ameradats expansion spine would be exempt under NGA
S r-(b), since no petition involved such a line.

39J Williston cites one case, TEX/CON Gas Pipeline Co., 53 FERC

fl 6L,3L6 (L990), decided after Amerada, et aI., for the
proposition that the Comrnission stil1 considers a seven-niIe
line to be longer than a trtypical gathering line.rr Pet Br-
27. The significance of this finding is guestionable
because the Commission in Amerada, et aI. stated that size
and length of facilities are no longer major determining

L ff;!'ll3;rt-il"1:viil3*ltn':: tf;#",,,i33i"i=t;"ffii=:3il: ::'t"
this case, found the line to be nonetheless exempt.
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to a level considered standard for producing
and gathering fields (up to 500 horsepower).

Pet. Br. 19 n.12. This analysis of West Texas Gathering Companv

cannot be sustained. In truth, West Texas Gatherinq Company

supports the result here because the Cornmission in that case

found noniurisdictional a 27-nile long, 8.62 inch diameter

pipeline carrying gas away from the tailgate of a processing

plant to a sales point with an interstate pipeline, despite the

fact that the processing plant was located only 0.3 miles from

the interstate pipelinef s mainline.

Similarly, Willistonrs analysis of Southwestern Gas

Pipeline, fnc., 53 FERC n 51,4L8 (1990), .E99 Pet. Br. 23-24,

fails to mention features of facilities involved that support the

result in this case. In Southwestern, the Commission found to be

exempt a 25-mile Iong, 8-inch diameter line that, like the

(future) configuration involved here, had numerous wells located

along its length. Although the gas in Southwestern was to be

processed immediately downstream from where it was delivered by

the gatherer, this distinction is not significant as the Winnipeg

volumes will flow without processing over the 60.5 mj"les of the

expansion spine (except the 4.4 mile expansion spur south of the

Cherry Creek treatment facilities) .

2. Egually specious is Willistonrs claim of error flowing

from the Commissionrs decision, because t'[t]he location of the

mainlj-ne facilities downstream of the processing plant is highly

indicative of a jurisdictional transmission facility.rt Pet. Br.

24. In making this argument, Williston has completely
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disregarded the substantial volumes of l{innipeg gas (25 }tMcf)

that are projected to flow j-nto the spine upstream of the amine

and dehydration units at Cherry Creek. Insofar as the expansion

mainline will carry these volumes upstream of this treatment

facility, it would satisfy the I'behind-the-planttr test.

In any event, Willistonrs brief fails to cite a single case

issued since Amerada Hess, et al., in which the Commission has

concluded that lines located downstream from a processing plant

are not exempt. To the contrary, as noted, in two cases decided

since Amerada Hess, et aI., the Commission ruled that a 2L.59

mile Iong, L2.75-inch diameter pipeline carrying gas at 1,000

psig from the tailgate of a processing plant to an interstate
pipeline, 9E Peach Ridqe Pipeline, 57 FERC tl 6Lr309 (t992) , as

well as a 26-mi1e, L2-inch diameter line also linking the

tailgate of a processing plant with an interstate pipeliner .E9-9,

Ringnrood Gatherino Company, 58 FERC !l 6L,32O (1992), were both

exempt gathering facilities.
3. Williston also takes issue with the Commissionts

finding thatr ds Winnipeg wells spread along the length of the

expansion rnainline come into production, the expansion will
increasingly resemble a typical gathering operation. Williston
argues that the receipt of gas from wells spread far apart does

not transform a transmission line into a gathering line, stating
tt[i]f that were the case, there would be no jurisdictional

facilities in the United States, given that virtually all
interstate pipelines, including Williston, receive their gas from
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nultiple points.rr Pet. Br. 35. This claim cannot withstand

scrutiny.
As is clear from the color-coded map of the expansion

mainline which is part of the record in this case (see

Supplemental Appendix), Ameradars expansion spine will be

restricted to a single, prolific producing region, the Tioga

Fields, and wiII not traverse any fields not already crossed by

Ameradars existincr gathering spine. 40/ Williston has already

conceded that Ameradats rrexisting operational networktt (which, of

course, necessarily includes the existing gathering spine) is
rrcharacteristic of a gathering system.tt R.82 n.l-O;

J.A. 71 n.10. !1/ The Commission's finding that the receipt

of gas from weIIs located in several fields situated along the

expansion is indicative of gathering is consistent with the
trlocation of wellrrr criterion of the rtmodified primary functiontt

test. 42/ Accordingly, it should not be disturbed.

4O./ As is also demonstrable from the map, neither terminus of
the expansion spine extends beyond the ends of Ameradars
existing gathering spine. Though the two lines are
virtually parallel between the Tioga Plant and Cherry Creek,
they diverge from Cherry Creek southward. Even so, the last
4.4 miles of the expansion spine south of Cherry Creek
(i.e., the expansion spur) appears shorter than the
continuation of the existing line south of Cherry creek,
which veers avray from the spur in a southwesterly direction.
See Supplemental Appendix.

!J/ Thus, Willistonrs comparison of the expansion line with
interstate pipelines that traverse multiple production
regions (Pet. Br. 35) is pure hyperbole.

42/ See also Amerada , et aI. (EI Paso Natural qas Company'l , 52
FERC t[ 6L,268 (]-990), dt p. 62,OO4 (location of we11s along
line suggests gathering); Amerada. et aI. (SheII Western

(continued. . . )
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4. FinaIIy, Williston asserts (Pet. Br. 40-42) that the

commission erroneously considered Ameradats history and past

activities in exploration, production, processing, and gathering,

in predicting the primary function of the facilities under

revienr. To be sure, the Commission agreed with Williston that

the modified primary function test applies to facilities, not

companies. Nonetheless, the Commission correctly adhered to its

long-he1d view that the past activities of facility operators are

reLevant. 43/

Ameradars past experience is highly relevant to the

Commissionrs analysis of what the prirnary function of future

facilities is 1ike1y to be. In seeking an exemption for the

facilities involved here, Amerada has made projectj-ons and

representations to the Commission as to the future use of the

expansion mainline, i.e., 25 NilIc,f/daily (or 38? of capacity) for

lease fuel and gas lift operations, and as much as 25 ltNlcf/daily

for conveying unprocessed Winnipeg volumes southward to treatment

units at Cherry Creek. 44/ Amerada has also made representa-

42/ (...continued)
E&P. fnc.) , 52 FERC at p.62,023 (same); Amerada,et aI.
(Pennzoil Companv. et a1.) , 52 FERC at p. 62,OLS (same).

43/ See Tom Brown,57 FERC n 6L,L03, at P. 6L,400 n.9 (L99L);
Amerada Hess, et aI. , 52 FERC n 6L,268, at p. 61 ,987 (1990);
Beacon Gasoline Co., 30 FERC ![ 6L,O4l, at 6]-,066 (1985);
Superior OiI Co., 13 FERC ![ 6L,2Lg at p. 51 ,497 (]-98o).

44/ Although Williston has attenpted to impeach the veracity of
these projectionsr Sr e.g,-r R. LOO, they remain
unrebutted. As noted (supra, note 11), the data on which
petitioner sought to rely to impeach Ameradars projections
are not part of the administrative record. In any event,

(continued. . . )
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tions on this record as to the anticipated benefits of l{innipeg

weII production and reactivation of Hawkeye Field wells, ds well

as the economies and efficiencies to be achieved from the lease

fuel supply, gas lift operations, and compressor replacement. In

these circumstances, colrmon sense compels rejection of the claim

that Ameradars past specialization in exploration and production

has no bearing on the predictability of the prirnary function of

these future facilities, and on the credibility of Ameradars

technical projections.

In any event, contrary to Willistonrs suggestion, Do court

has ruled that the Commission may not weigh the past activities
of the owner/operator of facilities in determining their primary

function. Despite an opportunity to do so, the Tenth Circuit did

not rule that the Commissionrs consideration of an operatorrs

business activities was Iega1Iy irrelevant to the primary

function test. In Northwest Pipeline Corp. v. EEIRC, 905 F.2d at

141,L, the court stated that tt[t]he gathering exemption was not

meant to attach only to certain owner/operators but to

facilities.rr (Emphasis added.) As the Commissionrs Section 1(b)

analysis did not rest entirely on Ameradats past activities, but

44/ (...continued)
petitioner has not established that even if
projection that LoO Bcf of dry gas reserves
Tioga producing region amounted to one-third
associated gas resenes in North Dakota, the
implausible.

Amerada I s
existing in the
of the non-
projection is
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also on the anticipated production or gathering activities of the

er<pansion facilities, Willistonts claims must be rejected. 45/

The essence of the Commissionrs ruling in this case is that
the prinary function of the expansion facilities wiII, in the

future, be production or gathering. These findings were

necessarily based on projections, forecasts, and plans proffered

by Amerada, rather than on actual performance, because rnost of

the facilities did not exist when Amerada filed its declaratory

order petition. In effect, the Commissionts orders are based in

large part on the expectation that the exempted facilities will
be utilized to perform expanded production operations, ds

represented by Amerada, and that Ameradars plans to develop new

Winnipeg wells will be pursued in good faith. 46/ As noted

45/ Thus, Willistonrs reliance on B1ack Marlin Pipeline Co., 2L
FERC ![ 6].,008 (L982) is unavailing. In Black Marlin, the
Commission simply ruled that a companyts purpose cannot
override an otherwise jurisdictional facility. In this
case, the Commission found that the expansion facilities
will serve primarily production and gathering functions on
the basis of the activities they will perform.

In its brief, petitioner raises no specific challenge to the
Commissionrs observation that the primary function of the
expansion facilities as [production or gatheringtt would not
be affected even if development of the Winnipeg weIls along
the expansion mainline ultimately proves unsuccessful. As
noted (supra, note 15), under these circumstances, the
Commission explained that the spine would be regarded as
simply a second means of egress for Tioga Field volumes to
the nearest point of interconnection with another interstate
pipeline that is adjacent to the production area. R. LL7,
1L9-20, J.A. L04, 106-07. This reasoning is, of course,
dicta because it is based on an eventuality that may never
oceur.

Insofar as its decision was rested in significant part on
Ameradars anticipated development of the Winnipeg strata,

(continued. . . )

46/
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SpBr the Conmission stated: Itshould the primary function of the

subject facilities change in the futurer u€ would rexamine that

issue in the event a complaint were filed with respect to such a

change of use of the facilities. rx R. 2L6i J.A. L75. Thus, if

Amerada has misrepresented its intentions or otherwise fails to

implement the production and gathering activities attributed to

its expansion, the Commission may revisit this issue in a future

proceeding.

In sum, the Commission rested on firm ground in

that, ds things now stand, Ameradats facilities will
production or gathering, and thus are not subject to
jurisdiction under Section L(b) of the NGA.

concluding

be used for
Commission

45/ (...continued)
the Commission expects Amerada to pursue development of the
Winnipeg wells in line with its projections in this case.
If Amerada fails to follow through with Winnipeg
development, the Commission has made clear that its
disclainer of jurisdiction over Ameradars planned use of the
expansion facilities is neither permanent nor irrevocable.
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CONCLUSTON

The petition for review in this case should be denied.

RespectfullY submitted,

Edward S. Geldermann
Attorney

Federal Energy Regulatory
Conmission

Washington, D.C. 20426
(2O2) 2O8-OL77

Uay 19, L993
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